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Hi Randy,
NOAA and DGIF chatted a bit about our concerns with time of year restrictions/work phasing
and the presence of Atlantic sturgeon at the project site. I wanted to let you know about these
concerns because we cannot initiate consultation until we have your determination and our
concurrence in line under the ESA.
We have numerous recent data sources/monitoring that demonstrate that the deep water areas
where towers 21, 22, 24, 25, and 26 are proposed is fall spawning run staging habitat for
Atlantic sturgeon. Our original consultation addressed some of these concerns because the
tower phasing occurred in such a way that deep water areas were going to be worked on
during the winter months, which made concurrence easy. Since that time, more data has
become available and project plans have changed. The fish are densely aggregated in those
areas from approximately April through November, at which time they move out of the river.
Noise tends to propagate faster in deeper waters, so the effects of impact driving the large
number of piles it will take for install these towers is a concern for us and has not been
adequately addressed in the request for concurrence/analysis.
That being said, we do not foresee the constructed towers as creating any adverse effects, nor
does the scheduling for pile driving in the shallow areas when sturgeon are present concern
us, so we are ok with those elements of the project.
We do recommend that the Corps require the use of a vibratory hammer with bubble curtains
throughout the project site to reduce the chance of impacts. If a vibratory hammer is not
possible, we need supporting information to show why this BMP is not feasible at this
location, specifically, as it is commonly used throughout other portions of the James River.
The layer of clay is mentioned, however it is not explained in any sort of detail. Again, this
area is an important habitat for these pre-spawning fish and that deep habitat is playing a
critical role in their ability to make their spawning runs, and with the increase in pile driving,
and the additional new data about the fish in this portion of the river (two factors that make
re-initiation of consultation necessary), this may rise to the level of likely to adversely affect,
which could require a formal consultation, biological opinion, and incidental take statement,
and this process is much longer than the informal concurrence process we are trying to work
with here.
To avoid a formal consultation and to err on the side of protecting the species, which is the
requirement under the ESA, in order for us to reasonably concur with an effects analysis that
demonstrates that any effects to these fish would be insignificant and/or discountable, the best
available information dictates that a work window from November 16th through April 14th
would work best for work in deep water. However, the spring TOYR that begins in February
for other anadromous fish would reduce that window (in deep water only) to November 16th
through February 14th. Again, this only applies to the deep water towers 21, 22, 24, 26
(tower 25 is proposed to be worked on in December currently and we are ok with that), with
the other tower work being done at other times of the year.

Although this is likely not ideal for the in-river work, this is currently the best way we can
reach a "not likely to adversely affect" concurrence with the project changes (i.e., increase in
the number of piles and subsequently the duration of pile driving). The use of vibratory
hammers would also be beneficial in shallow water areas, but if the work window is used for
sturgeon, impact hammers could be used during winter months when the fish are not likely to
be present.
Conversely, if you can demonstrate, through noise modeling or other modes, where the limits
of noise effects will occur based on the new design and additional piles, as part of your
analysis, we could consider that additional information. We understand that in-water work is
stochastic, so it is very difficult to pinpoint exactly where work will be done at what time, so
we are willing to negotiate with scheduling to some extent. For instance, if one of the deep
water towers was overlapping some of the TOYR on either end, but the bulk of the work was
done in the deep water during that recommended work window, we may be able to effectively
reduce the risk of effects, supported by noise modeling in your analysis that demonstrates that
the majority of deep water habitat in that stretch of the river is still available for the fish
where they can still forage, migrate, rest, etc. without any adverse behavioral or injurious
effects.
Because this area has been discovered to be such an important piece in their life cycle, it is
imperative that we accurately address effects to this species to ensure that any effects are
indeed, insignificant (so small they cannot be detected) or discountable (extremely unlikely to
occur), which are the thresholds for a letter of concurrence. If we cannot reasonably do this,
then the Corps will need to consider the possibility that adverse effects may occur and a
biological opinion and incidental take statement may be necessary (e.g., if work can
absolutely not be done in deep water habitat during the TOY work window of November 16February 14).
This is a lot of information, and Bob, Amy, and Dave, please feel free to express any
additional concerns or information that may help with resolving this process. If, after review
and discussions with the applicants, a conference call is necessary, we are certainly amenable
to setting one up.
Cheers,
Chris
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