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Based on the information submitted and the comments of reviewing
agencies, we concur that the proposed activity is consistent with the Virginia
Coastal Resources Management Program, provided that the Corps and NWP
holders comply with all applicable requirements and with the recommendations
herein. The applicable requirements to which we refer include, but are not
limited to, the following:

» The section 401 (Clean Water Act) certification provided by DEQ's
Division of Water Quality, Office of Wetlands and Water Protection
on behalf of the State Water Control Board (copy enclosed) (see
further discussion in item 2, below);

» The permitting requirements for encroachments on subaqueous
lands and tidal wetlands administered by the Marine Resources
Commission pursuant to Virginia Code sections 28.2-1200 et seq.
and 28.2-1300 gt seq, (see item 3, below); and

» The land use and development performance criteria in the
Chesapeake esignation and Man nt Regulations (9
VAC 10-20-110 through -150) administered by the Department of
Conservation and Recreation’s Division of Chesapeake Bay Local
Assistance pursuant to the Chesapeake Bay Preservation Act
(Virginia Code sections 10.1-2100 gt seq.).

Discussion of particular enforceable policies follows.

1. Fisheries Management. According to the Department of Game and
Inland Fisheries, the re-issuance of the NWPs is consistent with the fisheries
management enforceable policy of the Virginia Coastal Resources Management
Program, provided that the Corps includes regional or special conditions
designed to minimize potential adverse effects due to in-stream activities or
intake structures.

2. Wetlands Management. DEQ's Division of Water Resources and its
Northern Virginia, Tidewater, and Piedmont Regional Offices defer to its Division
of Water Quality, Office of Wetlands and Water Protection (hereinafter “Division
of Water Quality) with regard to re-issuance of the NWPs.

DEQ's Division of Water Quality administers the NWPs and interacts with
the Corps for the Commonwealth. DEQ, on behalf of the State Water Control
Board, has issued a section 401 Water Quality Certification for the NWPs (DEQ
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letter to Corps, dated April 20, 2007, copy attached; hereinafter cited as “DEQ
Letter”).

The section 401 water quality certification took different actions for
different NWPs. '

(a) Unconditional Certification. The section 401 water quality certification
provided unconditional certification for all the Norfolk District Regional Conditions
and for a number of NWPs; see DEQ letter, pages 1-2.

(b) Certification for NWPs Covered by State Program General Permits.
The DEQ letter certified three NWPs that may be covered by State Program
General Permits, provided that any compensatory mitigation meets the
requirements in Virginia Code section 62.1-44.15:5.E. These NWPs are:

NWP 14, Linear Transportation Projects;
NWP 29, Residential Developments; and
NWP 38, Commercial and Institutional Developments.

(¢) Conditional Certification. The section 401 water quality certification
provided conditional certification for a number of NWPs, provided that any
compensatory mitigation meets requirements in Virginia Code section 62.1-
44.15:5E; see DEQ letter, pages 2-3,

(d) Denial of Certification and Requirement for Individual Permits. The
State Water Control Board denied certification for two NWPs covering activities
which require individual permits. These are:

NWP 16, Return Water from upland Contained Disposal Sites, and
NWP 17, Hydropower Projects.

See “Regulatory and Coordination Needs," item 4, below.

3. Subaqueous Lands Management. The Marine Resources Commission,
pursuant to Virginia Code sections 28.2-1200 et seq., has jurisdiction over any
encroachments in, on, or over any state-owned rivers, streams, or creeks in the
Commonwealth.- Accordingly, if any portion of any project covered by any of the
NWP's involves any encroachments channelward of ordinary high water along
natural rivers and streams, or channelward of mean low water in tidal waters, a
permit may be required from the Commission. See “Regulatory and Coordination
Needs,” item 3, below.
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4. Air Pollution Control. DEQ's Air Division has no comments on the re-
issuance of the NWPs.

5, Coastal Lands Management. The Department of Conservation and
Recreation, including its Division of Chesapeake Bay Local Assistance, had no
comments on the re-issuance of the NWPs,

6. Public Comments. As mentioned above, this Office received comments
from Fairfax County's Department of Public Works and Environmental Services
(hereinafter “County”) that were directed toward the proposed section 401
certification, which was also the subject of a public notice. The County
specifically addressed NWP 27 (conditionally certified by DEQ's Division of
Water Quality; see DEQ Letter and item 2(c), above), which covers stream and
wetland restoration activities (see Notice, page 11119, left column through page
11123, center column), and stated that projects obtaining a NWP 27 that are not
done for purposes of mitigation should be given unconditional section 401 water
quality certification, stating that projects not for mitigation work act to increase the
health of state waterways. The County indicates that the Corps review process
ensures that such projects are beneficial, and that meeting the state’s proposed
regulations will dampen the effect of such beneficial projects. DEQ's water
quality certification, as provided to the Corps on April 20, included provisos
relating to wetland mitigation banks (compensation for surface water impacts is
to be debited from bank credits), natural design mandated for restoration
projects, and a monitoring requirement.

Advisory Policies and Other Environmental Issues

1. Historic Properties. Under the terms of a 1996 inter-agency
Programmatic Agreement, the majority of the actions permitted under the NWP
system are considered to have'little or no potential to affect historic properties.
The Programmatic Agreement was signed by the Army Corps of Engineers
(“Corps™), the federal Advisory Council on Historic Preservation (“Advisory
Council”), and the Virginia Department of Historic Resources (“DHR,” also known
as the State Historic Preservation Office). As a result of the determination of little
or no impact by these agencies, a number of NWPs were categorically excluded
from review pursuant to section 106 of the National Historic Preservation Act.
The Corps agreed to consult with respect to several other NWPs; and future
commitments were made. The DHR File Number for this review is 2007-0328.

(a) Categorically excluded NWPs. The Corps, DHR, and the ACHP
agreed to categorically exclude the following NWPs from review under section
106:
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e NWPs1 2 34586780 10,11, 12, 15, 16, 17, 18, 19, 20, 21, 22, 25,
28 31,33, 35, 37, 40, and 41.

(b) Permits Not Applicable in Virginia. The following NWPs are also
categorically excluded from section 106 review because they were determined
not applicable to reviews in Virginia:

o NWPs 23, 24, 34, and 39.

(c) Permits Requiring Corps Consultation. According to DHR, the Corps
has agreed to consult with DHR concerning the issuance of the following NWPs,
which allow actions that may affect historic properties:

NWP 13: Bank Stabilization

NWP 14: Linear Transportation Projects

NWP 27: Aquatic Habitat Restoration, Establishment, and Enhancement
Activities

NWP 29: Residential Developments

NWP 30: Moist Soil Management for Wildiife

NWP 32: Completed Enforcement Actions

NWP 36: Boat Ramps

NWP 38: Clean-up of Hazardous and Toxic Wastes
NWP 42: Recreational Facilities

NWP 43: Stormwater Management Facilities

NWP 44: Mining Activities.

Some of these NWPs received unconditional certification from DEQ's Division of
Water Quality, while others received conditional certification (see DEQ Letter,
enclosed).

(d) Future Actions. DHR states that it is working with the Corps and the
ACHP to amend and update the Programmatic Agreement. During this process,
DHR will consider the new NWPs, #45-50, and determine whether any or all of
these may be categorically excluded from review. Actions permitted under these
NWPs continue to require consultation under section 106, until they are
determined to be categorically excluded. See “Regulatory and Coordination
Needs,” item 1, below.

2. Waste Management: Chaice of Fill Matenial. DEQ's Tidewater Regional
Office recommends that the filling of any site be limited to the use of non-
contaminated soils and/or inert materials such as rocks, brick block, or road
pavement. The use of putrescible solid waste, land-clearing debris, vegetative
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waste, construction and demolition debris, or any other waste would require a

solid waste permit pursuant to the Virginia Solid Waste Management Regulations
(9 VAC 20-80).

3. Threatened and Endangered Plant and Insect Species. The
Department of Agriculture and Consumer Services has no comments on this
subject in connection with the re-issuance of NWPs,

4. Department of Transportation (VDOT) Concerns regarding NWP 14.
The Department of Transportation asked that the previous NWP 14 process for
authorizing linear transportation projects be restored, because that process
involves fewer administrative requirements than the State Program General
Permit process.

As indicated in the DEQ Letter (page 2), the State Water Control Board
provided section 401 certification for NWP 14, unless the projects are otherwise
covered under SPGP-01 or a subsequent SPGP. This certification is provided
that any compensatory mitigation meets the requirements of Virginia Code
section 62.1-44.15:5.E., which sets out a scheme for compensatory mitigation.
One of the circumstances in which a mitigation bank is to be allowed is when the

. impacts will result from a VDOT linear project. The regulation implementing
these provisions, 9 VAC 25-210-115 sets out ways to evaluate compensatory
mitigation proposals (sub-section B.3) and in-lieu fee funds as compensatory
mitigation (sub-section E), and states that the mitigation bank must be
ecologically preferable to practicable on-site and off-site individual compensatory
mitigation options (sub-section F.2.), infer alia.

5. No Objections. The Department of Conservation and Recreation's Dam
Safety Division and the Department of Health have no objections to the re-
issuance of NWPs, The Department of Mines, Minerals, and Energy states that
the NWP re-issuance will not affect mineral resources.

6. No Comments. The Depariment of Conservation and Recreation,
Department of Forestry, and DEQ's Air Division have no comments.

Regulatory and Coordination Needs

1. Historic Resources Consultation under Section 106. The Corps should
maintain coordination with DHR with regard to the programmatic agreement, to
activities under the group of NWPs requiring consultation (“Advisory Policies...,"
item 1(c), above), and/or to activities permitted by NWPs #45-50 (‘Advisory
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Policies,” item 1(d), above). The DHR contact is Joanna Wilson (telephone (804)
367-2323, extension 140).

2. Solid Waste Management. As indicated above (“Advisory Policies...,"
item 2), in the event filling of a site is not by non-contaminated soils or inert
materials, the Corps or its permittee must comply with the Virginia Sclid Waste
Management Regulations (39 VAC 20-80). Questions on applicable permitting
requirements should be directed to DEQ's Tidewater Regional Office (Maria
Nold, Deputy Regional Director, telephone (757) 518-2173).

3. Subaqueous Lands Encroachment. Applicants for coverage under any
of the NWPs should ensure that their projects meet permitting requirements if
encroachments are contemplated (see “Federal Consistency...,” item 3, above).
To ensure compliance and appropriate permitting, applicants should contact the
Marine Resources Commission (Tony Watkinson, telephone (757) 247-2200).

4. Individual Water Protection Permits. For activities under NWPs 16 and
17, and for other excepted activities, DEQ’s Water Quality Division requests that
the Corps provide pre-construction notifications in order to ensure that individual
permit review of certain activities is accomplished (see “Federal Consistency...,"
itern 2, above). Notifications may be provided to DEQ's Water Quality Division
(David Davis, telephone (804) 698-4105 or e-mail didavis@deaq.virginia.gov).

Thank you for the opportunity to review this action. If you have questions,
please feel free to contact me (telephone (804) 698-4325) or Charles Ellis of this
Office (telephone (804) 698-4488).

Sincerely,

YA

Ellie L. Irons
Program Manager
Office of Environmental Impact Review

enclosures

cc: (next page)
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cc: Andrew K. Zadnik, DGIF
Keith R. Tignor, VDACS
Robert S. Munson, DCR
Charles Banks, DCR-DDS
Susan E. Douglas, VDH-ODW
Kotur S. Narasimhan, DEQ-AQD
Joseph P. Hassell, DEQ-DWR
Thomas A. Faha, DEQ-NVRO
Mark Alling, DEQ-PRO
Michelle R. Hollis, DEQ-TRO
David L. Davis, DEQ-DWQ-OWWP
Tracy Harmon, VDOT
Earl T. Robb, VDOT
Mary T. Stanley, VDOT
Tony Watkinson, MRC
Joanna Wilson, DHR
Matthew Heller, DMME
Todd A. Groh, DOF
David L. O'Brien, VIMS
Chad P. Crawford, Fairfax County DPWES





