City of Norfolk - Western Branch Dam Improvements
Consistency Determination

CONSISTENCY DETERMINATION

The following provides the Commonwealth of Virginia with the necessary data and information under the
Coastal Zone Management Act (CZMA) Section 307(c)(1) and (2), 16 U.S.C § 1456(c)(1) and (2), and 15
C.F.R. Part 930(C), for concurrence that the City of Norfolk – Western Branch Dam Improvements Project complies with the enforceable policies of the Virginia Coastal Zone Management Program (VCP) to the greatest extent practicable.

ENFORCEABLE POLICIES COMPRISING
VIRGINIA’S COASTAL ZONE MANAGEMENT PROGRAM

1. Fisheries Management. The program stresses the conservation and enhancement of finfish and shellfish resources and the promotion of commercial and recreational fisheries to maximize food production and recreational opportunities. This program is administered by the Virginia Marine Resources Commission (VMRC) (Virginia Code §28.2-200 through §28.2-713) and the Department of Game and Inland Fisheries (DGIF) (Virginia Code §29.1-100 through §29.1-570). The VMRC, DGIF and Virginia Department of Agriculture and Consumer Services (VDACS) share enforcement responsibilities for the State Tributyltin (TBT) Regulatory Program (Virginia Code §3.1-249.59 through §3.1-249.62). This program monitors boating activities and boat painting activities to ensure compliance with TBT regulations.
Western Branch Reservoir, located in Suffolk, is one of six water supply reservoirs owned by the City of Norfolk that are open to fishing. Boat permits are required to launch and fish in all lakes.  At 1,265 acres, Western Branch is the largest of the Norfolk water supply lakes. With a maximum depth of 35 feet, it is also the deepest. Western Branch provides anglers the opportunity to catch a wide variety of species. Of the 22 species for which the Department issues trophy fish awards (citations now called certificates of recognition), 13 are found here. Western Branch is one of the top waters in the state in trophy sunfish, white perch, yellow perch, and largemouth bass. The lake also has a healthy crappie population.
Most of the sunfish certificates are for redear sunfish or shellcrackers. Stocked by VDGIF in the 1970s, this sunfish has really done well in Western Branch. Population sampling has shown that largemouth bass are abundant, especially in the 12 to 15 inch range. Angling for bass is probably best in the spring, but good numbers can be caught year-round. Generally about 40 bass certificates are issued each year. Banner years were 1995 and 1996, with 85 and 82 bass citations, respectively. Western Branch has been stocked with stripers every year since the mid-1970s. Based on population sampling, the lake's striper population is the best in the district. The largest striper recorded was 41.5 pounds (January 1995). Anglers use jigs, troll large lures such as Rapalas, Rebels, and Redfins, as well as with live bait such as shad. Fall and winter months are best for striper fishing; with good numbers caught in the spring below the spillways from Lakes Prince and Burnt Mills. During summer months, the stripers concentrate around the aerators where the oxygen level is maintained slightly higher than the rest of the lake.
Muskies have been stocked as a trophy fish. The number stocked has been low (generally one fish/acre/year) since the lake is not prime muskie habitat. White and yellow perch are available in good sizes and numbers, and numerous trophies are caught each year. White perch appear to be gaining in popularity with anglers, particularly during the winter months. Sampling at the lake indicates the white perch population is growing, so anglers can expect the good fishing to continue. The yellow perch population is not as strong since Western Branch does not have the abundant aquatic vegetation, which yellow perch require for spawning.
Boats may be launched from the fishing station located on Girl Scout Road (Route 605) below the Lake Prince Dam. Bank fishing is prohibited. Gas motors up to 9.9 horsepower are allowed. The City of Norfolk has amended their codes to allow boats with outboard motors larger than 9.9 horse power to access the lake if the outboard is disabled (prop removed or fuel removed). The boat ramp and lake are open sunrise to sunset and a Norfolk boat permit is required. 
The Proposed Action is not expected to negatively impact fisheries management or recreational activities. Boat painting activities are not included as part of the Proposed Action, and as such, the Proposed Action would be in compliance with TBT regulations.
[bookmark: _GoBack]2. Subaqueous Lands Management. The management program for subaqueous lands establishes conditions for granting or denying permits to use state-owned bottomlands based on considerations of potential effects on marine and fisheries resources, wetlands, adjacent or nearby properties, anticipated public and private benefits, and water quality standards established by Department of Environmental Quality (DEQ) Water Division. The program is administered by the VMRC (Virginia Code §28.2-1200 through §28.2-1213).

The Proposed Action does impact subaqueous lands located below Mean Low Water to provide for the placement of riprap for the construction of a stability berm in the old river channel. The Proposed Action will have unavoidable tidal and non-tidal wetland impacts which have been properly mitigated through the purchase of mitigation credits at approved wetland mitigation banks.  All required coordination with DEQ and VMRC have been completed.  Pursuant to the Code of Virginia, Title 15.2, Subtitle II, Chapter 21, and Subtitle III, Chapter 12, 28.2-1205, no authorization is required from VMRC. Additionally, if the improvements associated with the project that impact tidal wetlands are on property wholly owned by the City of Norfolk, no additional authorization from the City of Suffolk Wetlands Board will be required.

3. Wetlands Management. The purpose of the wetlands management program is to preserve tidal wetlands, prevent their despoliation, and accommodate economic development in a manner consistent with wetlands preservation. The tidal wetlands program is administered by the VMRC (Virginia Code §28.2-1301 through §28.2-1320). The Virginia Water Protection Permit program administered by the DEQ includes protection of wetlands --both tidal and non-tidal. This program is authorized by Virginia Code §62.1-44.15.5 and the Water Quality Certification requirements of §401 of the Clean Water Act of 1972.

The Proposed Action does have unavoidable impacts to both tidal and non-tidal wetlands as shown in the following table and all permanent wetland impacts have been properly mitigated through the purchase of mitigation credits at approved wetland mitigation banks.

	WETLAND TYPE
	MITIGATION REQUIREMENTS

	
	PERMANENT IMPACTS
(acres)
	REVISED MITIGATION REQUIREMENTS
(acres) (30 March 2011)
	TOTALS
(acres)

	Non-tidal subaqueous land
	0.488
	No conversion – mitigation revised to
0 acres
	0

	Non-tidal PFO
	0.393
	7A (0.025 acres) – 1:1 mitigation  = 0.025 acres
7B (0.020 acres) – 2:1 mitigation  = 0.040 acres
7C (0.060 acres) – 2:1 mitigation  = 0.120 acres
10B (0.288 acres) – 1:1 mitigation  = 0.288 acres
	0.473

	Tidal subaqueous lands – below MLW
	0.496
	Impacts below MLW – mitigation is
0 acres
	0

	Tidal subaqueous lands – between MLW and MHW
	0.089
	Area will continue to be tidally influenced – mitigation is
0 acres
	0

	Tidal subaqueous lands – above MHW
	0.380
	Impacts above MHW – mitigation is at 0.5:1 at mitigation bank
0.19 acres
	0.19

	Tidal vegetated
	0.669
	0.669 acres
	0.669

	Tidal non - vegetated
	0.016
	Impacts above MHW – mitigation is at 1:1 at mitigation bank
0.016 acres
	0.016

	TOTAL IMPACTS
	2.531
	TOTAL Tidal wetland mitigation = 0.875 acres
TOTAL Non-Tidal Forested wetland mitigation = 0.473 acres



In addition, efforts to further reduce wetland impact areas included:
· Clear definition of permanent verses temporary impacts.
· Some impact areas did not require mitigation since no habitat conversion would be required.
· Specific wetland areas were identified to have no habitat conversion since all impacts will occur below mean low water.
· Specific wetland areas were identified to continue to be tidal influenced therefore no habitat conversion.
· Based on new regulations there is a need for additional 25 foot RVMA clearing adjacent to new emergency spillway - no wetland mitigation required for this type of impact.
· Access roads have been realigned to avoid wetland impacts.

4. Dunes Management. Dune protection is carried out pursuant to the Coastal Primary Sand Dune
Protection Act and is intended to prevent destruction or alteration of primary dunes. This program is administered by the Marine Resources Commission (Virginia Code §28.2-1400 through §28.2-1420).

There are no dunes located at or near the project site; therefore, the Proposed Action is not expected to have an impact on dune resources.

5. Non-point Source Pollution Control. Virginia's Erosion and Sediment Control Law requires soil disturbing projects to be designed to reduce soil erosion and to decrease inputs of chemical nutrients and sediments to the Chesapeake Bay, its tributaries, and other rivers and waters of the Commonwealth. This program is administered by the Department of Conservation and Recreation (DCR) (Virginia Code §10.1-560 et seq.).

The Proposed Action will follow all requirements and regulations as stated in the Virginia Stormwater Management Permit (VSMP) Program. All ground disturbing activities will use appropriate erosion and sediment controls throughout the duration of a project in accordance with Virginia State law. Therefore, the Proposed Action will be consistent with non-point source pollution control.

6. Point Source Pollution Control. The point source program is administered by the State Water Control Board pursuant to Virginia Code §62.1-44.15. Point source pollution control is accomplished through the implementation of the National Pollutant Discharge Elimination System (NPDES) permit program established pursuant to §402 of the federal Clean Water Act and administered in Virginia as the VPDES permit program. The Water Quality Certification requirements of §401 of the Clean Water Act of 1972 is administered under the Virginia Water Protection Permit program.

The Proposed Action is not expected to produce any point source pollution or discharge of hazardous materials or petroleum products. All necessary permits for the project will be obtained from the appropriate agencies prior to commencement of the project.

7. Shoreline Sanitation. The purpose of this program is to regulate the installation of septic tanks, set standards concerning soil types suitable for septic tanks, and specify minimum distances that tanks must be placed away from streams, rivers, and other waters of the Commonwealth. This program is administered by the Department of Health (Virginia Code §32.1-164 through §32.1-165).

The Proposed Action does not involve the construction of any septic systems. Therefore, the project will not affect shoreline sanitation.

8. Air Pollution Control. The program implements the Federal Clean Air Act to provide a legally enforceable State Implementation Plan for the attainment and maintenance of the National Ambient Air Quality Standards. This program is administered by the State Air Pollution Control Board (Virginia Code §10.1-1300 through 10.1-1320).

The proposed project will result in a temporary increase in air emissions consisting of engine exhaust from equipment operation for construction of the project, as well as a temporary increase in vehicular traffic to and from the site. The area is currently listed as a maintenance area for the 8-hr standard for ozone, and an emission control area for volatile organic compounds. However, no significant increase in emissions, relative to the surrounding area, is expected either during construction or upon completion of the project. There will be no open burning or fugitive dust emissions from the proposed project. No indirect or cumulative impacts to air quality are expected.

9. Coastal Lands Management. A state-local cooperative program administered by the DCR's Division of Stormwater Management – Local Implementation (previously the Division of Chesapeake Bay Local Assistance) and 88 localities in Tidewater, Virginia established pursuant to the Chesapeake Bay Preservation Act; Virginia Code §10.1-2100 through §10.1-2114 and Chesapeake Bay Preservation Area Designation and Management Regulations; Virginia Administrative Code 9 VAC10-20-10 et seq.

The Proposed Action is within a Resource Protection Areas (RPA) associated with both the Western Branch Reservoir and the Western Branch of the Nansemond River. Proposed improvements to the Western Branch Dam are for the purposes of 
1. providing reliable water supply storage reservoirs for Norfolk and other tidewater communities; 
2. Western Branch Dam is characterized as a HIGH HAZARD dam which upon failure would cause probable loss of life or excessive economic loss; therefore, the improvements are to prevent a hazard to downstream residents, structures, roadways, or environment, and
3. complying with the Department of Conservation and Recreation’s (DCR) dam safety regulations and to comply with the City of Norfolk’s operating permit.  Specifically by Virginia Code § 10.1-609.2 - Prohibited Vegetation which requires dams to have a corresponding 25-foot buffer area to be free of trees and woody vegetation. Vegetation removal and grubbing activities in surface waters, including wetlands, fall under the regulatory authority of the Virginia Water Protection (VWP) Permit Program.  As part of this compliance, the Virginia Department of Environmental Quality has indicated any activities associated with dam safety improvements required in conjunction with DCR should not have to mitigate for wetland loss.
Impacts within the identified RPA are unavoidable for the proposed project in order to comply with Virginia Code § 10.1-609.2 and construct the required improvements to meet to dam safety regulations.  

ADVISORY POLICIES OF VIRGINIA’S COASTAL ZONE MANAGEMENT PROGRAM
Advisory Policies for Geographic Areas of Particular Concern

Although not required for the purposes of consistency, in accordance with 15 C.F.R. Part 930.39 (c), the federal agency should consider the advisory policies (recommendations) of the Virginia Coastal
Resources Management Program as well.

· Coastal Natural Resource Areas. These areas are vital to estuarine and marine ecosystems and/or are of great importance to areas immediately inland of the shoreline. Such areas receive special attention from the Commonwealth because of their conservation, recreational, ecological, and aesthetic values. These areas are worthy of special consideration in any planning or resources management process and include the following resources: a) Wetlands; b) Aquatic Spawning, Nursery, and Feeding Grounds; c) Coastal Primary Sand Dunes; d) Barrier Islands; e) Significant Wildlife Habitat Areas; f) Public Recreation Areas; g) Sand and Gravel Resources; and h) Underwater Historic Sites.

As previously discussed, all permanent wetland impacts have been properly mitigated through the purchase of mitigation credits at approved wetland mitigation banks. Current fisheries stocking, spawning, recreational fishing and boating activities will not be interrupted due to the proposed action and therefore have no negative impact on public recreation. No coastal primary sand dunes or barrier islands are known to occur within or directly adjacent to the proposed project area. No sand and gravel resources or underwater historic sites are known to occur within or directly adjacent to the proposed project area.

· Coastal Natural Hazard Areas. The policy covers areas vulnerable to continuing and severe erosion and areas susceptible to potential damage from wind, tidal and storm-related events including flooding. New buildings and other structures should be designed and sited to minimize the potential for property damage due to storms or shoreline erosion. The areas of concern are as follows: a) Highly Erodible Areas; and b) Coastal High Hazard Areas, including flood plains.

The Proposed Action has been designed to prevent continuing erosion from wind, tidal, and storm related events.

· Waterfront Development Areas. These areas are vital to the Commonwealth because of the limited number of areas suitable for waterfront activities. The areas of concern are as follows: a) Commercial Ports; b) Commercial Fishing Piers; and c) Community Waterfronts.

The Proposed Action does not involve any activities which would not have an effect on commercial ports, commercial fishing piers, or community waterfronts.

Advisory Policies for Shorefront Access Planning and Protection

1. Virginia Public Beaches- Approximately 25 miles of public beaches are located in the cities, counties, and towns of Virginia exclusive of public beaches on state and federal land. These public shoreline areas will be maintained to allow public access to recreational resources.

There are no public beaches within the proposed project limits and therefore no negative impact to public beaches or their accessibility is anticipated.

2. Virginia Outdoors Plan- Planning for coastal access is provided by the Department of Conservation and Recreation in cooperation with other state and local government agencies. The Virginia outdoors Plan (VOP), which is published by the Department, identifies recreational facilities in the Commonwealth that provide recreational access. The VOP also serves to identify future needs of the Commonwealth in relation to the provision of recreational opportunities and shoreline access. Prior to initiating any project, consideration should be given to the proximity of the project site to recreational resources identified in the VOP.

The Western Branch Reservoir is identified by the VOP as a Public Fishing Lake. However, based on the nature of the Proposed Action, no negative impacts are expected to recreational resources, recreational facilities, or their accessibility since no current fishing and boating policies will change.

3. Parks, Natural Areas, and Wildlife Management Areas- Parks, Wildlife Management Areas, and Natural Areas are provided for the recreational pleasure of the citizens of the Commonwealth and the nation by local, state, and federal agencies. The recreational values of these areas should be protected and maintained.

Based on location and nature of the Proposed Action, no negative impacts to any parks, natural areas, or wildlife management areas are expected.

4. Waterfront Recreational Land Acquisition- It is the policy of the Commonwealth to protect areas, properties, lands, or any estate or interest therein, of scenic beauty, recreational utility, historical interest, or unusual features which may be acquired, preserved, and maintained for the citizens of the Commonwealth.

As previously mentioned, the project area does fall within a portion of the York River identified as a potential scenic river segment by the VOP. However, given the nature of the project, no negative impacts to scenic beauty are expected. Also, as discussed below, no historic properties would be affected by the Proposed Action. Although the installation is bound by waterfront land, it is restricted-access Federal property that does not possess any recreational utility or unusual feature which may be acquired, preserved, or maintained for the citizens of the Commonwealth.

5. Waterfront Recreational Facilities- This policy applies to the provision of boat ramps, public landings, and bridges which provide water access to the citizens of the Commonwealth. These facilities shall be designed, constructed, and maintained to provide points of water access when and where practicable.

Boats may be launched from the fishing station located on Girl Scout Road (Route 605) below the Lake Prince Dam. Bank fishing is prohibited. Gas motors up to 9.9 horsepower are allowed. The City of Norfolk has amended their codes to allow boats with outboard motors larger than 9.9 horse power to access the lake if the outboard is disabled (prop removed or fuel removed). The boat ramp and lake are open sunrise to sunset and a Norfolk boat permit is required.  Current boating policies will not change.

6. Waterfront Historical Properties- The Commonwealth has a long history of settlement and development, and much of that history has involved both shorelines and near-shore areas. The protection and preservation of historic shorefront properties is primarily the responsibility of the Department of Historic Resources (DHR). Buildings, structures, and sites of historical, architectural, and/or archaeological interest are significant resources for the citizens of the Commonwealth. It is the policy of the Commonwealth and the VCRMP to enhance the protection of buildings, structures, and sites of historical, architectural, and archaeological significance from damage or destruction when practicable.

Extensive archaeological surveys have been conducted with the project area including the Phase III investigation of tow identified sites, 44SK0531 and 44SK0534, conducted by James River Institute for Archaeology.  In addition, a Memorandum of Agreement in which:
The City of Norfolk has completed the identification of historic properties; and the Corps, in consultation with the SHPO, finds that both the Phase I identification survey entitled A Phase I Cultural Resources Survey of a 15.5-Acre Area at the Western Branch Reservoir in Preparation for Emergency Spillway Repairs, City of Suffolk, Virginia (Fesler and Laird, 2010a) and the Phase II evaluation study titled A Phase II Archaeological Significance Evaluation of Sites 44SK0531, 44SK0532 and 44SK0534 at the Western Branch Reservoir in Preparation for Emergency Spillway Repairs, City of Suffolk, Virginia (Fesler and Laird 2010b) meet the Secretary of the Interior's Standards and Guidelines for Archaeological Documentation (48 FR 44734-37, September 29, 1983) and the SHPO’s Guidelines for Archaeological Investigations in Virginia (July 2009) and Guidelines for Conducting Cultural Resource Survey in Virginia: Additional Guidance for the Implementation of the Federal Standards Entitled Archaeology and Historic Preservation: Secretary of the Interior’s Standards and Guidelines (48 FR 44742, September 29, 1983) 1999, rev. 2003); and  the Corps, in consultation with the SHPO, has determined that archaeological sites 44SK0531 and 44SK0534 are eligible for inclusion in the NRHP.
· Site 44SK0531 – report titled “no book, no convenience, no furniture, no comfort in the house:  Data Recovery at Site 44SK0531” was submitted to VDHR and accepted with concurrence on May 29, 2014
· Site 44SK0534 – report from JRIA is still in progress.
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