
APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV ofthe JD Form Instructional Guidebook.

SECTION I: BACKGROUND INTORMATION
¡. NNPONT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NÀME, AND NUMBER: USACE Norfolk District, Virginia Highlands Field Office' NAO-2013-

00485, Unnamed Tributary to Jones Fork-l (UTJF-l)

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough:Buchanan City:N/A
Center coordinates of site (latllong in degree decimal format): I-,aL 37 .2171" N, t ong. 81.7685' W.

Universal Transverse Mercator:
Name of nearest waterbody: Jones Fork

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Iævisa Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

A Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

tr Check if othèr sites (e.g., offsite mitigation sites, disposal sites, etc. . .) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

E Office (Desk) Determination. Date:

8 pi.l¿ Determination. Date(s): Field determination made by staffof D.R. Allen & Associates on December 12 and 13,2012 and'

March 8 2013.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. LRequired]
tr Waters subject to the ebb and flow of the tide.

tr Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are "waters of the U.5." within Clean Water Act (CWA) jurisdiction (as dehned by 33 CFR part 328) in the review area. lRequiredf

l. Waters of the U.S.
a. Indicate presence ofwaters ofU.S. in review area (check all that apply): I

E TNWs, including territorial seas

tr Wetlands adjacent to TNWs
tr Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs

tr Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

E Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

E Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

E Impoundmentsofjurisdictionalwaters
t] Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1,140 linear feet: 3 width (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Est¡bll¡hed by OHïVM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
tr Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

I Boxes checked below shall be supporled by completing the appropriate sections in Section III below.
, For purposes ofthis forrn, an RPW is defined as a tributary that is not a TNW and that typically flows yeat-round or has continuous flow at least"seasonally"

(e.g., typically 3 months)
3 Supporting documentation is presented in Section Ill F.
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SECTION III: CWÄ ANALYSIS

A. TN\ùs AND WETLANDS ADJACENT TO TIIWs

The agencies will assert jurisdiction over TNIWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete

Section III.A.I and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2

and Section III.D.I.; otherwise, see Section III.B below'

I. TIYW
tdentify TNW:

Summarize rationale supporting determination:

2. ìùetland adjacent to TNW
Summarize rationale suppofting conclusion that wetland is "adjacent":

B. CHARACTERÍSTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANÐ:

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards forjurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent

wateri', (RpWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g" typically 3

months). A wefland that direcfly abuts an RPW is also jurisdictional. If the aquatic resource is not a TllW, but has year-round

(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation' Corps districts and

EpA regions will include in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable water, even

though a significant nexus finding is not required as a matter of law.

If the waterbodya is not an RpW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has À signi{ïcant nexus with a TNW. If the tributary has adjacent wetlands, the signifìcant nexus evaluation must

consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for

analytical purposes, ih. tributury 
"nd 

all of its adjacent wetlands is used whether the review area identified in the JD request is

the tiibutary, ãr its adjacent wetlands, or both. Ifthe JD covers a tributary with adjacent wetlands, complete Section III.B.1 for

the tributary, Section ilI.B.2 fo. any onsite wetlands, and Section III.B3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a signifìcant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

O General Area Conditions:
Watershed size: 101 acres
Drainage area: 14 acres
Average annual rainfall:41 inches

Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! Tributary flows directly into TN'W.

X rributary flows through 2 tributaries before entering TNW.

Project waters are 20'25 river miles frorn TNW.
Project waters are I (or lese) river miles from RPW'
Project waters are 15.20 aerial (straight) miles ÍÌom TNW.

Project waters are I (or tess) aerial (straight) miles fiom RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW5: UTJF-I flows into Jones Fork. Jones Fork flows into Dismal Creek. Dismal Creek flows

into the lævisa Fork.

n Note that the Instructional Guidebook contains additional inforrnation regarding swales, ditches, washes, and ø'osional features generally and in the arid

West
5 Flow route can be described by identifying, e.g., tributary a, which flows through the revier¡r' area, to flow into tributary b, which then flows into TNW.



Tributary stream order, if known: First.

n Artificial (man-made). ExPlain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 3 leet

Average depth:0.5 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

X silts X Sands

X cobbles
n Bedrock

X Gravel

! Vegetation. Typel%o covet:

n Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence of run/rifile/pool complexes. Explain:
Tributary geometry: Relatlvely stralght
Tributary gradient (approximate average slope): 5 %

(c) Flow:
Tributary provides for: Seasonal flow
Estimate average number of flow events in review arealyear: 20 (or greater)

Describe fl ow regime: Intermittent.
Other information on duration and volume:

Surface flow is: Diecrete and conf¡ned. Characteristics:

Subsurface flow: No. Explain findings:

! Oye (or other) test performed:

Tributary has (check all that apply):

X se¿ and banks

X OUWtr¿6 (check all indicators that apply):

X clear, natural line impressed on the bank

! changes in the character of soil

! shelving

! vegetation matted down, bent, or absent

X leaf litter disturbed or washed away

X sediment deposition

! water staining
! other(list):

! Discontinuous OHWM.7 Explain:

! Concrete

! Muck

the presence of litter and debris

destruction of terrestrial vegetatìon

the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in plant community

x
X!
x
X!
n

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

E Higtt Tide Line indicated by: E ¡4run High Water Mark indicated by:

! oil or scum line along shore objects ! survey to available datum;

! fine shell or debris deposits (foreshore) ! physical markings;

! physical markings/characteristics ! vegetation lines/changes in vegetation types'

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain: Watershed has been impacted by past mining and logging practices and road building'

Identify specific pollutants, if known: Unknown.

6A natural or man-made discontinuity in the OHWM does not necessarily severjurisdiction (e.g., where the stream ternpolarily flows underground, or where

the OHWM has been removed by development or agricultural practices) Where there is a break in the OHWM that is unrelated to the watelbody's flow

regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators offlow above and below the break.
?tui¿.



2.

(iv) Biological Characteristics' Channel supports (check all that apply):' 
X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

¡ Wetland fringe. Characteristics:

n Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

n Other environmentally-sensitive species. Explain fi ndings:

I Aquatic/wildlife diversity. Explain findings: Benthic macroinvertebrate habitat.

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TI{W

(D PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland type. Explain: .

Wetland quality. Explain: .

Project wetlands cross or serve as state boundaries. Explain:

1b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick Llst
Characteristics:

Subsurface flow: Plck Li¡t. Explain findings:

! Oy" (or other) test Performed:

(c) Wetland Adjacencv Determination with Non-TNW:

! Directly abutting

n Not directly abutting

n Discrete wetland hydrologic connection. Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

(d) 
r miles fiom TNW.

Project waters are Pick Llct aerial (straight) miles fiom TNW.
Flow is from: Plck List.
Estimate approximate location of wetland as within the PlckLlst floodplain.

(ii) Chemical Characteristics:
Charactenze wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics' Wetland supports (check all that apply):

! Riparian buffer. Characteristics (type, average width): '

¡ Vegetation type/percent cover. Explain:.
n Habitat for:

! Federally Listed species. Explain hndings:

! Fistr/spawn areas. Explain findings:

n Other environmentally-sensitive species. Explain findings:

! Aquatic/wildlife diversity. Explain fi ndings :

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Plck Llst
Approximately ( ) acres in total are being considered in the cumulative analysis.

3.



C.

For each wetland, specif, the following:

Directlv abuts? (YA{) Size (in acres) Directly abuts? (Y/N) Size (ìn acres)

Summarize overall biological, chernical and physical functions being performed:

SIGNIFIC.ANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed

by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity

oi a Tlrlril. For eaci of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.

Considerations when evaluating significant nexus include, but are not limited to the volume, duration' and frequency of the flow

of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent

we¡ands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a

tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or

outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the Tì\W, as identified inthe Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:
o Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
o Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, such as feeding, nesting, spawning, or rearing young for species that are present in tbe TNW?

¡ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
. Oóás the tributary, in cornbination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TllWs. Explain

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: .

Z. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TÑWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RP\ü but that do not directly abut the RPìW' Explain findings of
p.ãr"n". or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Significant nexus fìndings for seasonal RPW. UTJF-1 has an ordinary high water mark (OHWM) and an intact riparian zone,

prõvides habitat for salamanders and macroinvertebrates, and retains sediment ÍÌom the lands surrounding it. The presence of large

woody debris and leaves in varying stages ofdecay indicates this stream has the capacity to transfer carbon and organic nutrients to

downitream foodwebs. UTJF-I in combination with other small streams in the watershed maintain biodiversity in downstream

waters by providing movement corridors for plants and animals across the landscape. For these reasons, this small stream is an

integral part of the iegional hydrology, despite any temporal gaps in the surface flow to downstream streams and rivers.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/\ryETLANDS ARE (CHECK ALL
THAT APPLY):

1. TI\Ms and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E TNVfs: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TItIWs.

D.



Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

Tributaries ofTNW where tributaries have continuous flow "seasonally'' (e.g., typically three months each year) are

jurisdictional. Data supportingthis conclusion is provided at Section III.B. Provide rationale indicatingthat tributary flows

seasonally: Water was present during the December 12 and 13 2012 site visit. National Wether Service data shows that rainfall

in the area was approximately 0.6 inches on December 10. Even with the previous rain the stream is fairly small and is likely
to go dry during the warmer months .

Provide estimates forjurisdictional waters in the review area (check all that apply):

fi Tributary waters: 1,140 linear feet 3 width (ft).

E Other non-wetland waters: acres.

Identify type(s) of waters :

Non-RPWs8 that flow directly or indirectly into TNWs.
I Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates forjurisdictional waters within the review area (check all that apply):

I tributary waters: linear feet width (ft).

t Other non-wetland waters: actes.

Identify type(s) of waters:

Wetlands directly abutting an RP\ü that flow directly or indirectly into TÌ\Ws'
tr Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands'

E Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

indicating that tributary is perennial in Section LILD.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

E Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section lIl.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acteage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

tr Wetlandi that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the revìew area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

tr Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section IILC.

Provide estimates forjurisdictional wetlands in the review area: acres.

Impoundments of j urisdictional waters.e
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

tr Demonstrate that impoundment was created from "waters of the U.S.," or

tr Demonstrate that water meets the criteria for one of the categories presented above (1 -6), or

tr Demonstrate that water is isolated with a nexus to commerce (see E below)'

E. ISOLATED UNTERSTATE OR INTRA-STATEI WATERS, INCLUDING ISOLATED \üETLANDS, THE USE,

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANTY

SUCH WATERS (CHECK ALL THAT APPLY):IO

sSee Footnote # 3.
e To complete the analysis refer to the key in Section ¡II.D.6 of the Instructional Guidebook.

tr
EI
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which are or could be used by interstate or foreigr travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

! Tributary waters: linear feet width (ft).
E Other non-wetland waters: acres.

Identifu type(s) of waters: impoundments.

E Wetlands: acres.

F. NON-JURJSDICTIONAL WATERS, INCLUDTNG WETLANDS (CHECK ÄLL THAT APPLY):

tr If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

E Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

n Prior to the Jan 2001 Supreme Court decision ln"SWANCC," the review area would have been regulated based solelv on the

"Migratory Bird Rule" (MBR).

E Waters do not meet the "significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

tr Other: (explain, ifnot covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence ofmigratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

judgment (check all that apply)

E Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

tr takes/ponds: acres.

tr Other non-wetland waters:

n Wetlands: acres.

acres. List type of aquatic resource:

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Sigrificant Nexus" standard, where such

a finding is required forjurisdiction (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet, width (ft)'

tr t-akes/ponds: acres.

El Other non-wetland waters: acres. List type of aquatic resource:

E Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

E Maps, plans, plots or plat submitted by or on behalf of the applicanlconsultant: Location, JWOUS .

tr Data sheets prepared/submitted by or on behalfofthe applicant/consultant.

! Offce concurs with data sheets/delineation report.

! Ofüce does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:
Corps navigable waters' study:
U.S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

! uscs 8 and 12 digit HUC maps.

U.S. Geological Suwey map(s). Cite scale & quad name: Jewell Ridge l:24,000.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:

State/l¡cal wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):

r0 Prior to asserting or declining CrilA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EP Ã Memorøndum Regarding Cll/A Act Jurisdiction Following Røpanos.

n
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or E Other (Name & Date): Site photos fiom field visit taken December 12,2012.
Prevìous determination(s). File no. and date ofresponse letter:
Appli cable/supporting case law:
Applieable/supporting seientifi c literature:
Other information (please specifi'):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The Areas sunounding the evaluation area have been impacted by

logging.Watershed areas represented on this jurisdictional determination form are calculated as the entire dfainage area of each particular

striãm being reviewed. Drainage areas representod on this form rare calculated as the drainage arca for each particular stream that exisß

within the project boundary, Project boundaries are labeled on the jurisdictional dctermination map. UTJF-I is an intermittent stream. The

beginning èvaiuation point for this determination is 37 .2196, 81, .7744 and the end point for evaluafion is 37 .22066, 81 .77 49. The stream

tecomes and RPW atãpproxinately 37.2796, &1.7744, Stream lengths being evaluated arehighlighted and located on the jurisdictional

determination map.The nearest TNW' the Iævisa Fork, is located at approximately, 37 .2333,82.0435, 20 river miles downstream, near

Vansant.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Ärmy Corps of Engineers

This form should be completed by following the instructions provided in Section IV ofthe JD Form Instructional Guidebook.

SECTION I: BACKGROUND INTORMATION
¡. NNPONT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Virginia Highlands Field Office' NAO-2013-

00485, Unnamed Tributary to Jones Fork-2 (UTJF-2)

C. PROJECT LOCATION AND BACKGROUND II{FORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Centercoordinatesofsite(latllongindegreedecimalformat): Lat.37.2171"N,Long.81.7685'lV.

Universal Transverse Mercator:
Name of nearest waterbody: Jones Fork

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: lævisa Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

A Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request'

I Check ifothèr sités (e.g., ofßite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVÀLUATION (CHECK ALL THAT APPLY):

t] Offrce (Desk) Determination. Date:

E FieldDetermination. Date(s): FielddeterminationmadebystaffofD.R.Allen&AssociatesonDecember12and13,2012and
March 8 2013.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION IO DETERMINATION OF JURJSDICTION'

ThereAre no "navigablewaters of the U.S."within RiversandHarborsAct(RHA) jurisdiction(asdefinedby33 CFRpart329)inthe

review area. lRequi redf

E Waters subject to the ebb and flow of the tide.

E Wut".r are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce,

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are ,,waters of the (/.5." within Clean Water Act (CWA) jwisdiction (as defined by 33 CFR part 328) in the review area. lRequirefl

1. Waters of the U.S.
a. Indicate presence of waters of U.S' in review area (check all that apply): I

tr TNWs, including territorial seas

n Wetlands adjacent to TNWs

tr Relatively permanent waters2 (RPWÐ that flow directly or indirectly into TNWs

El Non-RPWs that flow directly or indirectly into TNWs

E Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

tr Impoundmentsofjurisdictionalwaters
tr Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: 260 linear feet: 1.5 width (ft) and/or asres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: E¡tablished by OHïVM;
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3

E poientially jurisdictional waters and/or wêtlands were assessed within the review area and determined to be not jurisdictional.

ExPlain:

I Boxes checked below shall be supported by cornpleting the appropriate sections in Section III below.
, Fo, purpor.. ofthis form, an npW is defrned as a tributary thát is not a TNIV and that typically flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 months).
3 Supporting documentation is presented in Section III.F.
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SECTION III: C\ilA ANALYSIS

A. TfIWs AND WETL,A.NDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TllW, complete

Section III.A.I and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.À.1 and 2

and Section III.D.I.; otherwise, see Section III.B below'

l. TNW
Identify TNW:

Summarize rationale supporting determination:

Wetland adjacent to TIIW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANÐ:

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapan¿s have been met.

The agencies will assert jurisdiction over non-navigable tributaries of Tl[Ws where the tributaries are "relatively permanent

wateri" @pWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g" typically 3

months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section IILD.4.

A wefland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EpA regions will include in the record any available information that documents the existence of a significant nexus between a

relativeiy permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a significant nexus finding is not required as a matter of law.

If the waterbodya is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has À significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must

consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, ihe t.ibutu.y and all of its adjacent wetlands is used whether the review area identified in the JD request is

the úibutary, or its adjacent wetlands, or both. Ifthe JD covers a tributary with adjacent wetlands' complete Section III.B.I for

the tributary, Section II¡.B.2 for any onsite wetlands, and Section III.B3 for all wetlands adjacent to that tributary, both onsite

and offsite, The determination whether a significant nexus exists is determined in Section III.C below'

l. Characteristics of non-TNWs that flow directly or indirectly into TllW

(i) General Area Conditions:
Watershed size: 14 acres
Drainage area:4 acres
Average annual rainfall:41 inches

Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! fributary flows directly into TNW.

X f¡¡utary flows through 2 tributaries before entering TNW'

Project waters are 20'25 river miles ÍÌom TNW.
Project waters are I (or'less) river miles from RPW.

Project waters are 15-20 aerial (straight) miles fiom TN'W'
Project waters are I (or less) aerial (straight) miles from RPW.

Project waters cross or serye as state boundaries. Explain:

Identify flow route to TNW5: UTJF-2 flows into Jones Fork. Jones Fork flows into Dismal Creek. Dismal Creek flows

into the lævisa Fork.

a Note that the Instructional Guidebook contains additional inforrnation regarding swales, ditches, washes, and etosional feahrres generally and in the arid

ìVest.
5 Flow route can be described by identifoing, e.g., tributary a, which flows through the reviev/ area, to flow into tributary b, which then flows into TNVy'.

2.



(b)

Tributary stream order, ifknown: First.

General Tributarv Characteristics (check all that apply):
Tributary is: X Natural

! ¡rti¡ciat (man-made). ExPlain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 1.5 feet

Average depth:0.1 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

X sitts X sands

! Cobbles X Gravel

n Bedrock ! Vegetation. Typelo/o cover:

n Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks].

Presence of run/riffle/pool complexes. Explain:
Tributary geometry: Retatlvely stralght
Tributary gradient (approximate average slope): 5 %

(c) Flow:
Tributary provides for: Ephemeral flow
Estimate average number of flow events in review area,/year: ll'20

Describe flow regime: Ephemeral.
Other information on duration and volume:

Surface flow is: Dlscrete ond-confitred. Characteristics:

Subsurface flow: No. Explain findings:

! Dye (or other) test performed:

Tributary has (check all that apply):

X se¿ and banks

X OffWV6 (check all indicators that apply):

X clear, natural line impressed on the bank

! changes in the character of soil

! shelving
! vegetation matted down, bent, or absent

X leaf litter disturbed or washed away

X sediment deposition

n water staining

! other(list):
! Discontinuous OHWM.7 Explain:

n Concrete

n vuck

Explain:

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in plant community

xx!x
X!!

If factors other than the OFIWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

E Uigt Tide Line indicated by: E ¡4un High Water Mark indicated by:

! oil or scum line along shore objects ! survey to available datum;

! fine shell or debris deposits (foreshore) ! physical markings;

! physical markings/characteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.)'

Explain: Watershed has been impacted by past mining and logging practices and road building.

Identify specifrc pollutants, if known: Unknown.

6A natural or rnan-made discontinuity in the OHWM does not necessarily severjurisdiction (e.g., where the stream ternporarily flows underground, or where

the OHWM has been removed by developrnent or agricultural practices). Where there is a break in the OHWM that is uru'elated to the waterbody's flow

regirne (e.g., flow over a r.ock outcrop orihrough a culvert), the agencies w'ill look for indicators offlow above and below the break.
7tbid.



)

(iv) Biological Characteristics. Channel supports (check all that apply):

X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

! Wetland fringe. Characteristics:

! Habitat for:

! r'ederally Listed species. Explain frndings:

! Fist/spawn areas. Explain findings:

n Other environmentally-sensitive species. Explain findings:

! Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TllW that flow directly or indirectly into TflW

(Ð Physical Characteristics:
(a) General Wetland Characteristics:

Propetties:
Wetland size: acres

Wetland type. Explain: .

Wetland quality. Explain: .

Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick Llst. Explain:

Surface flow is: Plck Llst
Characteristics:

Subsurface flow: PlckLlst. Explain findings:

! Dye (or other) test performed:

(c) Wetland Adiacenc)¡ Determination with Non-TNW:
! Directly abutting
! Not directly abutting

f] Discrete wetland hydrologic connection. Explain:

n Ecological connection. Explain:

! Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Plak'Llst river miles from TNW.
Project waters are Ptck Li¡t aerial (straight) miles from TNW.
Flow is from: PlckLlst.
Estimate approximate location of wetland as within the Plck Llst floodplain'

(ii) Chemical Characteristics:
Characteize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). Explain:
Identify specifi c pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

! Riparian buffer. Characteristics (type, average width): .

! Vegetation type/percent cover. Explain: .

! Habitat for:

! rederally Listed species. Explain findings:

I Fislr/spawn areas. Explain findings:

E Other environmentally-sensitive species. Explain fi ndings:

! Aquatic/wildlife diversity. Explain hndings:

Characteristics ofall wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Plck Llst
Approximately ( ) acres in total are being considered in the cumulative analysis.

3.



c.

For each wetland, specifu the following:

Directlv abuts? (Y/N) Size (in acres) Directly abuts? (Y/lrl) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed

by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical andior biological integrity of a TNW'
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow

of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent

wetlands, It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a

tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or

outside of a floodplain is not solely determinative of signifìcant nexus.

I)raw connections between the features documented and the effects on the TllW, as identified in the Rapønos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:
. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
o Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

o Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

suppoft downstream foodwebs?
o Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RP\il that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain

findings of presence or absence of sigrificant nexus below, based on the tributary itself, then go to Section III.D: UTJF-2 has an

ordinary high water mark (OHWM) and an intact riparian zone, provides habitat for salamanders and macroinvertebrates, and

retains sediment from the lands surrounding it. The presence of large woody debris and leaves in varying stages of decay indicates

this stream has the capacity to transfer carbon and organic nutrients to downstream foodwebs. UTJF-2 in combination with other

small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants and

animals across the landscape. For these reasons, this small stream is an integral part of the regional hydrology, despite temporal

gaps in the surface flow to downstream streams and rivers.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
p.èr"nce or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Sigrificant nexus findings for seasonal RPW.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
TH,A,T APPLY):

1. TflWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E TNWs: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TllWs.

D.



E Tribrrtaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perenniall

E TributariesofTNWwheretributarieshavecontinuousflow"seasonally''(e.g.,typicallythreemonthseachyear)are
jurisdictìonal. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows

seasonally:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).

E Other non-wetland waters: acres.

Identify type(s) of waters :

Non-RPWs8 that flow directly or indirectly into TN\ils'
[l Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates forjurisdictional waters within the review area (check all that apply):

fi Tributary waters: 260 linear feet 1.5 width (ft).

E Other non-wetland waters: acres.

Identify type(s) of waters:

Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

tr Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

f] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

indicating that tributary is perennial in Section 111.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

E Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

E Wetlandi that do not directty abut an RPW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TflWs.
tr Wetlandì adacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section IILC.

Provide estimates forjurisdictional wetlands in the review area: acres'

7, Impoundments of jurisdictional waters.e
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

tr Demonstrate that impoundment was created from "waters of the U.S'," or'

tr Demonstrate that water meets the criteria for one ofthe categories presented above (l -6), or

tr Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED UNTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLÐ:rO

sSee Footnote # 3.
e To complete the analysis refer to the key in Section III.D.6 ofthe Inshuctional Guidebook.
r0 prior tò asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the CorpslEPA Memorandum Regarding Cl{A Act Jurisdiction Following Røpønos.

3.

4.

5.



which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial püposes by industries in interstate commerce.

Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

! Tributary waters: lìnear feet width (ft).

E Ot¡er non-wetland waters: acres.

Identifu type(s) of waters: impoundments'

E Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING \ilETLAI{DS (CHECK ALL THAT APPLY):

t] Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps ofEngineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

E Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

! Prior to the Jan 2001 Supreme Court decision in"SWANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

tr Waters do not meet the "signifìcant Nexus" standard, where such a finding is required for jurisdiction. Explain:

fl Other: (explain, ifnot covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., pi"sence ofmigratory birds, presence ofendangered species, use ofwater for irrigated agriculture), using best professional

judgment (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

tr l-akes/ponds: acres.

tr Othernon-wetlandwaters: acres. Listtypeofaquaticresource:

tr Wetlands: acres.

provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "significant Nexus" standard, where such

a finding is required forjurisdiction (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

tr Lakes/ponds: acres.

E Othernon-wetlandwaters: acres. Listtypeofaquaticresource:

E Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUppORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

E Vaps, plans, plots or plat submitted by or on behalf of the applicanlconsultant: l¡cation, JWOUS .

E Data sheets prepared/submitted by or on behalf of the applicant/consultant'

! Offrce concurs with data sheets/delineation report.

! Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:
Corps navigable waters' study:

U.S. Geological Survey Hydrologic Atlas:

n uscs NHD dara.

! uScs 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: Jewell Ridge 1:24'000.

USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):
FEMA/FIRM maps:
1O0-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: E Aerial (Name & Date):
or X Other (Name & Date): Site photos from field visit taken December 12,2012.

Previous determination(s). File no. and date ofresponse letter:
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u
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INTORMATION
¡. NNPONT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Virginia Highlands Field Office, NAO-20f 3-

00485, Unnamed Tributary to Jones Fork-3 (UTJT-3)

C. PROJECT LOCATION AND BACKGROUND INFORMÄTION:
State: VA County/parish/borough:Buchanan City:N/A
Centercoordinatesofsite(lallongindegreedecimalformat): LÀL37.2171"N,Long.81.7685'W.

Universal Transverse Mercator:
Name ofnearest waterbody: Jones Fork

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resoutce flows: tevisa Fork

Name of watershed or Hydrologic Unit code (HUC): 05070202

tr Check ifmap/diagram ofreview area and/orpotentialjurisdictional areas is/are available upon request.

tr Check if othèr sitès (e.g., offsite mitigation sites, disposal sites, etc. . .) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

E Offrce (Desk) Determination. Date:

tr FieldDetermination. Date{s): FielddeterminationmadebystaffofD.R.Allen&AssociatesonDecember12and13,2012and
March 8 2013.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no "navígable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. fRequired]
tr Waters subject to the ebb and flow of the tide.

I Wut".. are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are "waters of the U.5." within Clean Water Act (CWA) jurisdiction (as defrned by 33 CFR part 328) in the review area' lRequiredl

1. Waters of the U.S.
a. Indicate presence ofwaters ofU.S. in review area (check all that apply): I

t] TNWs, including territorial seas

tr Wetlands adjacent to TNWs

tr Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs

tr Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adacent to non-RPWs that flow directly or indirectly into TNWs

tr Impoundmentsofjurisdictionalwaters
t] Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1,920 linear feet: 3 width (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Establlshed by OIIVYM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3

tr pot'entially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not judsdictional.

Explain:

I Boxes checked below shall be supported by completing the appropriate sections'in Section III below.
, For prrrposes ofthis form, an RpW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 months).
r Supporting documentation is presented in Section III.F.

E4REGGCT
Typewritten Text
06-11-2013

E4REGGCT
Typewritten Text
X

E4REGGCT
Typewritten Text
06-11-2013



SECTION III: CWÄ ANALYSIS

A. TNWs Af{D \ryETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TflWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW' complete

Section III.A.I and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.Ä.1 and 2

and Section III.D.I.; otherwise, see Section III.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TIIW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS .ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any' and it helps

determine whether or not the standards forjurisdiction established undet Rapan¿shave been met.

The agencies will assert jurisdiction over non-navigable tributaries of TllWs where the tributaries are "relatively permanent

wateÑ' (RpWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3

months). A wetland that direcfly abuts an RPW is also jurisdictional. If the aquatic resource is not a TflW, but has year-round

lperennial¡ flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow'

skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a signifìcant nexus evaluation' Corps districts and

EpA regions will include in the record any available information that documents the existence of a signifÌcant nexus between a

relativeiy permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water' even

though a significant nexus finding is not required as a matter of law.

If the waterbodya is not an RpW, or a wetland directly abutting an RP\il, a JD will require additional data to determine if the

waterbody has à significant nexus with a TfM. If the tributary has adjacent wetlands, the signifìcant nexus evaluation must

consider the tributary in combination with all of its adjacent wetlands. This signifÏcant nexus evaluation that combines, for

analytical purposes, ih" t"ibutu.y and all of its adjacent wetlands is used whether the review area identified in the JD request is

the tiirutary, or its adjacent wetiands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for

the tributary, Section ilI.n.Z tor any onsite wetlands, and Section III.B3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TflW

(Ð General Area Conditions:
Watershed size: 55 acres
Drainagearea: 18 acres
Average annual rainfall:41 inches

Average annual snowfall: l5 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! fributary flows directly into TNW.
[l tributary flows through 3 tributaries before entering TNW.

Project waters are 20'25 tiver miles from TNW.
Project waters are I (or less) river miles from RPW.

Project waters are 15=20 aerial (straight) miles ÍÌom TNW'
Project waters are I (or less) aerial (straight) miles fiom RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW5: UTJF-3 flows into UTJF-3A. UTJF-3A flows into Jones Fork. Jones Fork flows into

Dismal Creek. Dismal Creek flows into the Iævisa Fork.

o Note that the Insfiuctional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNw.



(b)

Tributary stream order, if known: First.

General Tributary Characteristics (check all that apply):
Tributary is: X Natural

! Atificial (man-made). Explain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 3 feet
Average depth: 0.25 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

X sltts X Sands

flcobbles
n Bedrock
! Other. Explain:

X Gravel
! Vegetation. Typelo/o cover:

Tributary condition/stability [e.g., highly eroding, sloughing banks].

Presence of run/riffl e/pool complexes. Explain:
Tributary geometry: Relatively str¡ight
Tributary gradìent (approximate average slope): 5 %

(c) Flow:
Tributary provides for: Ephemeral flow
Estimate average number of flow events in review arealyear: 20 (or greater)

Describe fl ow regime: Ephemeral/Intermittent.
Other information on duration and volume:

Surface flow is: Dl¡crete ¡nd conflned. Characteristics:

Subsu¡face flow: No. Explain findings:

! Oy" (or other) test performed:

Tributary has (check all that apply):

X Se¿ and banks

X OUWtr¡6 (check all indicators that apply):

X clear, natural line impressed on the bank

! changes in the character of soil

! shelving
! vegetation matted down, bent, or absent

X leaf litter disturbed or washed away

X sediment deposition
! water staining
! other(list):

! Discontinuous OHWM.7 Explain:

! Concrete

n vuck

Explain:

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

x
x
n
x
x
!!

If factors other than the OFIWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

E Uign Tide Line indicated by: E Mean High Water Mark indicated by:

! oil or scum line along shore objects ! suwey to available datum;

! fine shell or debris deposits (foreshore) ! physical markings;

! physical markings/characteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characteizetributary (e.g., water color is clear, discolored, oily film; water quality; general watershed charactedstics, etc.).

Explain: Watershed has been impacted by past mining and logging practices and road building.

Identify specific pollutants, if known: Unknown.

6A natural or man-made discontinuity in the OHWM does not necessarily severjurisdiction (e.g., where the stream temporarily flows undergtound, or where

the OHWM has been removed by developrnent or agriculhral practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow

regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators offlow above and below the break.
?Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

X ñiparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

! Wetland fringe. Characteristics:

! Habitat for:

! Federally Listed species. Explain findings:

I Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain fi ndings:

fi Aquatic/wildlife diversity. Explain findings: Benthic macroinvertebrate and salamander habitat.

2. Characteristics of wetlands adjacent to non-TflW that flow directly or indirectly into Tf{W

(i) Physical Characteristics:
lal General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland type. ExPlain: .

Wetland quality. Explain: .

Project wetlands cross or serye as state boundaries. Explain:

1b; General Flow Relationship with Non-TNW:
Flow is: Pick Llst. ExPlain:

Surface flow is: PlckList
Characteristics:

Subsurface flow: Plck Llst. Explain findings:

! Oye (or other) test Performed:

(c.¡ Wetland Adjacency Determination with Non-TNW:
! Directly abutting

! Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. ExPlain:

! Separated byberm/barrier. Explain:

(d) Proximitv l Re!ê[ie!tl1þ)-]lq TNW
Project wetlands are Plckllst river rniles from TNW.
Project waters are Plck Llst aerial (straight) miles from TNW.

Flow is from: PIckLlst.
Estimate approximate location of wetland as withìn the Plek Llst floodplain.

(ii) Chemical Characteristics:
Charactenze wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). ExPlain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. \iletland supports (check all that apply):

! Riparian buffer. Characteristics (type, average width): .

! Vegetation type/percent cover. Explain: .

! Habitat for:

! Federally Listed species. Explain hndings:

! Fisl/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain findings:

! Aquatic/wildlife diversity. Explain findings:

3. Characteristics ofall wetlands adiacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Pick Ll¡t
Approximately ( ) acres in total are being considered in the cumulative analysis.



C.

For each wetland, specifu the following:

Directl]¡ abuts? (YA{) Size (in acres) Directl], abuts? (.Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNTFICANT NEXUS DETERMINATION

A signifìcant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed

by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
oi a TIrM. For each of the following situations, a signifìcant nexus exists if the tributary, in combination with all of its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TllW'
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent

wetlands. It is not appropriate to determine significant nexus based solely on any specifÏc threshold of distance (e.g. between a

tributary and its adjacent wetland or between a tributary and the TIYW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TIIW, as identified inthe Røpanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:
. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
. Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for hsh and

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
. Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain

findings ofpresence or absence ofsignificant nexus below, based on the tributary itselt then go to Section III.D: UTJF-3 has an

ordinary high water mark (OHWM) and an intact riparian zone, provides habitat for salamanders and macroinvertebrates, and

retains iediment from the lands surrounding it. The presence oflarge woody debris and leaves in varying stages ofdecay indicates

this stream has the capacity to transfer carbon and organic nutrients to downstream foodwebs. UTJF-3 in combination with other

small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants and

animals across the landscape. For these reasons, this small stream is an integral part of the regional hydrology, despite temporal

gaps in the surface flow to downstream streams and rivers'

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TXWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW' Explain findings of
prèr"nce or absence ofsigrificant nexus below, based on the tributary in combination with all ofits adjacent wetlands, then go to

Section III.D:

4. Significant nexus findings for seasonal RPW. UTJF-3 has an ordinary high water mark (OHWM) and an intact riparian zone,

provides habitat for salamanders and macroinvertebrates, and retains sediment ÍÌom the lands surrounding it. The presence of large

woody debris and leaves in varying stages of decay indicates this stream has the capacity to transfer carbon and organic nutrients to

downitream foodwebs. UTJF-3 in combination with other small streams in the watershed maintain biodiversity in downstream

waters by providing movement corridors for plants and animals across the landscape. For these reasons, this small stream is an

integral part ofthe regional hydrology, despite temporal gaps in the surface flow to downstream streams and rivers.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

D.



3.

t.

,

6.

7.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E tNWs: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.
E Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

El Tributaries of TNW where tributaries have continuous flow "seasonally'' (e.g., typically three months each year) are

jurisdictional. DatasupportingthisconclusionisprovidedatSectionlll.B. Providerationaleindicatingthattributaryflows
seasonally: Water was present during the December 12 and 13 2072 site visit. National Wether Service data shows that rainfall

in the area was approximately 0.6 inches on December 10. Even with the previous rain the stream is fairly small and is likely
to go dry during the warmer months

Provide estimates forjurisdictional waters in the review area (check all that apply):

fi Tributary waters: 690 linear feet 3 width (ft).

E Oth"r notr-wetland waters: acres.

Identify type(s) of waters:

Non-RPWs8 that flow directly or indirectly into TfIWs'
X Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates forjurisdictional waters within the review area (check all that apply):

fi tributary waters: 1,230 linear feet 3 width (ft).

E Other non-wetland waters: acres.

Identify type(s) of waters :

Wetlands directly abutting an RP\il that flow directly or indirectly into TNWs.

tr V/etlands directly abut RPW and thus arejurisdictional as adjacent wetlands.

EI Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

I Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TflWs.

E Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated adjacent wetlands, have a sigrificant nexus with a TNW are jurisidictional. Data suppofiing this

conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNIWs.

E V/etlands a-djacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres.

Impoundments of j u risdictional waters.e
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

E Demonstrate that impoundment was created from "waters of the U.S.," or

tr Demonstrate that water meets the criteria for one of the categories presented above (1 -6), or

tr Demonstrate that water is isolated with a nexus to commerce (see E below).

4.

5.

sSee Footnote # 3.
e To complete the analysis refer to the key in Section III.D.ó of the Inshuctional Guidebook.



E. ISOLATED IINTERSTATE OR INTRA-STÀTEI WATERS, INCLUDING ISOLATED \ryÐTLANDS, THE USE,

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):|0
E which are or could be used by interstate or foreign travelers for reøeational or other purposes.

[ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

E which are or could be used for industrial purposes by industries in interstate commerce.

E Interstate isolated waters. Explain:

I Otherfactors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).

E Other non-wetland waters: acres.

Identifo type(s) of waters: impoundments.

I Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLÐ:
tr If potential wetlands were assessed within the review area, these areas did not meet the criteria in the I 987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

D Review area ìncluded isolated waters with no substantial nexus to interstate (or foreign) commerce.

! Prior to the Jan2001 Supreme Court decision in"SWANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

I Waters do not meet the "significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

E Other: (explain, ifnot covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., pie."n"" ofmigratory birds, presence ofendangered species, use ofwater for irrigated agriculture), using best professional

judgment (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

I takes/ponds: acres.

tr Other non-wetland waters: acres. List type ofaquatic resource:

E Wetlands: acres.

provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "significant Nexus" standard, where such

a finding is required for jurisdiction (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

tr takes/ponds: acres.

I Other non-wetland waters:

I Wetlands: acres.

acres. List type ofaquatic resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case fìle and, where checked

and requested, appropriately reference sources below):

I tr¿aps, plans, plots or plat submitted by or on behalf of the applicant/consultant: l.ocation, JWOUS .

I Data sheets prepared/submitted by or on behalf of the applicanlconsultant.

I Offìce concurs with data sheets/delineation report.

E Offìce does not concur with data sheets/delineation report.

E Data sheets prepared by the Corps:

E Corps navigable waters' study:

El U.S. Geological Suwey Hydrologic Atlas:

! uscs NHD data.

! USCS 8 and 12 digit HUC maps.

E U.S. Geological Survey map(s). Cite scale & quad name: Jewell Ridge l:24'000.

E USon Natural Resources Conservation Service Soil Survey' Citation:

10 prior to asserting or declining CWA j urisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the CorpslEPA Memorandum Regarding CllA Act Jurisdiction Following Rapanos'

F.
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National wetlands inventory map(s). Cite name:

State/I-ocal wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: ! Re¡ial (Name & Date):

or X Other (Name & Date): Site photos from field visit taken Decernber 12,2012.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientifi c literature:
Other information (please specifr) :

B. ADDITIONAL COMMENTS TO SUPPORTJD:
Watershed areas represented on this jwisdictional determination form are calculated as the entire drainage area of each particular stream

being reviewed. Drainage areas represented on this form are calculated as the drainage area for each particular stream that exists within the
project boundary. Project boundaries are labeled on thejurisdictional determination map. UTJF-3 has ephemeral and intermittent stream

sections. The beginning evaluation point for this determination is 37.2057,81J747 and the end point for evaluation is 37.21A9,81.7754. The
stream becomes and RPW at approximately 37.2091,81.7749. Stream lengths being evaluated are highlighted and located o¡ the
jurisdictional determination map.The nearest TNW, the I-evisa Fork, is located at approximately,37.2333,82.M35, 20 river miles

downstream, near Vansant.

H

ffi

ffi
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Ärmy Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Virginia Highlands Field Office, NAO-2013-
00485, Unnamed Tributary to Jones Fork-3A (UTJF-3A)

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough:Buchanan City:N/A
Center coordinates of site (lallong in degree decimal format): lÀL 37 .2171" N, Long. 81.7685' W.

Universal Transverse Mercator:
Name of nearest waterbody: Jones Fork

Name of nearest Traditional Navigable ¡ater (TNW) into which the aquatic resource flows: tævisa Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

tr Check ifmap/diagram of review area and/or potential jurisdictional areas is/are available upon request.

D Check ifother sites (e.g., offsite mitigation sites, disposal sites, etc. . .) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
tr Office (Desk) Determination. Date:

tr Field Determination. Dat{s): Field determination made by staffof D.R. Allen &Associates on December 12and13,2072and
March 8 2013.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. lRequireQ
tr Waters subject to the ebb and flow of the tide.

E Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are "waters of the U.5." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. lRequiredl

1. Waters of the U.S.
a. Indicate presence ofwaters ofU.S. in review area (check all that apply): 1

tr TNWs, includingterritorial seas

E Wetlands adjacent to TNWs
tr Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs

E Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

t] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

n Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

E Impoundmentsofjurisdictionalwaters
t] Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 2,650 linear feet: 3 width (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Est¡blished;þyOHIIM;
Elevation of established OHWM (if known):

2. Non-regulated ìryaters/wetlands (check if applicable):3

tr Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

I Boxes checked below shall be supported by cornpleting the appropriate sections in Section III below.

' For pnrpos". ofthis form, an RPW is defined as a tributary that is not a TNW and that typically flows yeat-round or has continuous flow at least "seasonally"

(e.g., typically 3 months).
3 Supporting documentation is presented in Section III F
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SECTION III: CWA ANALYSIS

A. TNWs Al{D WETLANDS ADJACENT TO TIIWs

The agencies will assert j urisdiction over TNWs and wetlands adjacent to Tì\Ws. If the aquatic resource is a TNIW, complete

Section III.A.1 and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.I and 2

and Section III.D.I.; otherwise, see Section III.B below.

1. TN\ry
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any' and it helps

determine whether or not the standards for jurisdiction established under Rapan¿s have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TllWs where the tributaries are "relatively permanent

wateri,, (RPWs), i.e. tributaries that typically Ílow year-round or have continuous flow at least seasonally (e.g" typically 3

months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TflW, but has year-round

(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EPA regions will include in the record any available information that documents the existence ofa significant nexus between a

retatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a significant nexus finding is not required as a matter of law.

If the waterbodya is not an RP\il, or a wetland directly abutting an RPW, a JD will require additional datato determine if the

waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must

consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is

the tributary, or its adjacent wetlands, or both. Ifthe JD covers a tributary with adjacent wetlands' complete Section III.B-1 for
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B3 for all wetlands adjacent to that tributary' both onsite

and offsite. The determination whether a signi{icant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TIrIW

(D General Area Conditions:
Watershed size: 182 ¡cres
Drainage area:43 acrê¡
Average annual rainfall:41 inches

Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

f] tributary flows directly into TNW.
[l Tributary flows through 2 tributaries before entering TNW.

Project waters are 20-25 river miles from TNW.
Project waters are I (or less) river miles from RPW.

Project waters are 1$20 aerial (straight) miles from TNW.
Project waters are 1 (or'less) aerial (straight) miles from RPW.

Project waters cross or serye as state boundaries. Explain:

Identify flow route to TNW5: UTJF-3A flows into Jones Fork. Jones Fork flows into Dismal Creek. Dismal Creek flows

into the Iævisa Fork.

n Note that the Instructional Guidebook contains additional inforrnation regarding swales, ditches, washes, and erosional features generally and in the arid

West
5 Flow route can be described by identifuing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW-



(b)

Tributary stream order, if known: First.

General Tributary Characteristics (check all that apply):

Tributary is: X Natural
! Rrtincial (man-made). ExPlain:

n Manipulated (man-altered)' Explain:

Tributary properties with respect to top ofbank (estinate):

Average width: 3 feet

Average depth: 0.30 feet
Average side slopes: 2:1.

Primarytributary substrate composition (check all that apply):

X sitts X Sands

X cobbles X Gravel

n Bedrock ! Vegetation. Typelo/o cover:

E Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks].

Presence of run/riffl e/pool complexes. Fxplain :

Tributary geometry: Relatlvely cfioight
Tributary gradient (approximate average slope): 5 %

! Concrete

n Muck

Explain:

the presence oflitter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in plant communitY

(c) Flow:
Tributary provides for: Se¡son¡l flow
Estimate average number of flow events in review arealyear: 20 (or greater)

Describe fl ow regime: Ephemeral/Intermittent.
Other information on duration and volume:

Surface flow is: Discrete and conlìned' Characteristics:

Subswface flow: No. ExPlain findings:

n Oye (or other) test Performed:

Tributary has (check all that apply):

I ge¿ and banks

X OgWv6 (check all indicators that apply):

fi clear, natu¡al line impressed on the bank

! changes in the character ofsoil
! shelving
! vegetation matted down, bent, or absent

X leaf litter disturbed or washed away

X sediment deposition

n water staining

fl other (list):

! Discontinuous OHWM.7 Explain:

xx
n
x
x
n!

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

EuigtrTideLineindicatedby:[1ry1t'unHighwaterMarkindicatedby:
E oll or scum line along shore objects ! swvey to available datum;

! fine shell or debris deposits (foreshore) ! physical markings;

! physical markings/characteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain: Watershed has been impacted by past mining and logging practices and road building.

Identify specific pollutants, if known: Unknown.

6A natural or rnan-made discontinuity in the oHrüM does not necessarily severjurisdiction (e.g., where the stream temporafily flows undergtound, or where

the 6HWM has been rernoved by development or agricultural practices). where there is a break in the OHWM that is un¡elated to the wateÍbody's flow

regime (e g., flow over a rock o.,icrop or through a ðulvert), thè agencies will look for indicators offlow above and below the break'
7lbid.



(iv) Biological Characteristics. Channel supports (check all that apply):' ' X ñiparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

n Wetland fringe. Characteristics:

¡ Habitat for:

! Federally Listed species' Explain findings:

! Fistr/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain fi ndings:

X Aquatic/wildlife diveisity. Explain frndings: Benthic macroinvertebrate and salamander habitat.

Z. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

() PhysicalCharacteristics¡
ra) General Wetland Characteristics:

ProPerties:
Wetland size: acres

Wetland tyPe. ExPlain: .

Wetland quality. ExPlain: .

Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: PlckLlst. ExPlain:

Surface flow is: Plck Llst
Characteri stics:

Subsurface flow: Plck Llst. Explain findings:

! Oye (or other) test Performed:

(c) Wetland Adjacency Determination with Non-TNW:

! Directly abutting

! Not directly abutting

E Discrete wetland hydrologic connection. Explain:

I Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

(d) Proximit¡lel3!þ!shþI1q INW
Project wetlands are Plck Llst river miles from TNW.
Project waters are PlckLtst aerial (straight) miles from TNW'
Flow is from: PlckList.
Estimate approximate location of wetland as within the Plck List floodplain.

(ii) Chemical Characteristics:
Charactenzewetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). ExPlain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

n Riparian buffer. Characteristics (type, average width): .

! Vegetation type/percent cover. Explain:.

¡ Habitat for:

! Federally Listed species. Explain findings:

! Fislr/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain findings:

! Aquatic/wildlife diversity. Explain findings:

3. Characteristics ofall wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Ptçkllst
Approximateíy ( - 

) acres in total are being considered in the cumulative analysis.



For each wetland, specif' the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

c.

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A signiîÌcant nexus analysis will assess the flow characteristics and performed

ny aîy we¡ands adjacent to the tributary to determine ifthey signi cal integrity

of a TllW. For each of the following situations, a significant nexus its adjacent

wetlands, has more than a speculative or insubstantial effect on the a TllW'

Considerations when evaluaìing significant nexus include, but are not lirnited to the volume, duration, and frequency ofthe flow

of water in the tributary and its-prãximity to a TNlw, and the functions performed by the tributary and all its adjacent

wegands. It is not appropriate tõ determine significant nexus based solely on any specific threshold of distance (e.g. between a

tributary and its adjacent wegand or between a tributary and the TNw). Similarly, the fact an adjacent wetland lies within or

outside ofa floodplain is not solely determinative ofsignifìcant nexus'

Draw connections between the features documented and the effects on the TI\W, as identified inthe Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¡ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

o Does the tributary, in combination with its a-djacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, ,uðh u. feeding, nesting, spawning, or rearing young for species that are present in the TNW?

o Does tÀe tributary, in combiiation *ittt iì, adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

suppoft downstream foodwebs?
. oóés the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inctusive and other functions observed or known to occur should be documented

below:

1.

this stream has the capacity to transfer carbon and organic nutr r

small streams in the wateréhed maintain biodiversityln downstream waters by providing movement corridors for plants and

animals across the landscape. For these reasons, thís small stream is an integral part of the regional hydrology' despite temporal

gaps in the surface flow to downstream streams and rivers.

z. Significant nexus findings for non-RpW and its adjacent wetlands, where the non-RPW flows directly or indirectly_ into

rñws. Explain findings-of presence or absence of siþificant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of

p.ãr"n.. or absence ofsifriificant nexus below, based on the tributary in combination with all ofits adjacent wetlands, then go to

Section IILD:

4.

waters by providing movement corridors for plants and animals

integral part oftheiegional hydrology, despiie temporal gaps in the surface flow to downstream streams and rivers'

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLÄNDS ARE (CHDCK ALL

THAT APPLY):
D.



1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E tNws: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TllWs.
il i¡úri"¡.s of rNWs where tributáries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:
tr fiiùrt"í".ot1-¡Wwheretributarieshavecontìnuousflow"seasonally''(e.g',typìcallythreemonthseachyear)are

jurisdictional. DatasupportingthisconclusionisprovidedatSectionlll.B. Providerationaleindicatingthattributaryflows

seasonally: Water was pìeseniduring the December 12 and 13 2012 site visit. National wether Service data shows that rainfall

in the area was approximately 0.6 inihes on December 10. Even with the previous rain the stream is fairly small and is likely

to go dry during the warmer months

provide estimates forjurisdictional waters in the review area (check all that apply):

fi Tributary waters: 2,560 linear feet 3 width (ft).

E Other non-wetland waters: acres.

Identify tyPe(s) of waters:

3. Non-RPWs8 that flow directly or indirectly into TNWs'

iÈ--ù;;bJtlú i. not a ñw or an Rpw, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

provide estimates forjurisdictional waters within the review area (check all that apply):

fi Tributary waters: 90 linear feet 3 width (1Ì).

E Other non-wetland waters: acres.

IdentifY tYPe(s) of waters:

4. Wetlands directlY
tr Wetlands dire

El Wetlands Provide data and rationale

indicating that tributary is perennial in Section III.D. e indicating that wetland is

directly abutting an RPW:

E Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Seciion IILB;d rationale in Section IILi.r, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acfes.

5. Wetland an RPW that flow directly or indirectly_into.TNWs'

ú W; but when considered in combination with the tributary to which they are adjacent

and s, have a signifrcant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres'

weflands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Ú W.ìi""¿ï adjacent to such waters, and have whén considered in combination with the tributary to which they are adjacent and

with similariy situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III.C.

provide estimates forjurisdictional wetlands in the review area: acres.

Impfi
As ã th ictional onal'

tr th ed from

E th for one above (1-6)' or

tr Demonstrate that water is isolated with a nexus to commerc

8See Footnote # 3.
e To complete the analysis refer to the key in section tlI.D.6 ofthe Instructional Guidebook.

6.

7.



E. ISOLATED UNTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING AT\TY

SUCH \VATERS (CHECK ALL THAT APPLY):'0
f] which are or could be used by interstate or foreign travelers for recreational or other purposes.

I fiom which fish or shellfrsh are or could be taken and sold in interstate or foreign commerce.

E which are or could be used for industrial purposes by industries in interstate commerce.

E Interstate isolated waters. Explain:

f] Otherfactors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

f] Tributary waters: linear feet width (ft).

El Ottrer non-wetland waters: acres.

Identifu type(s) of waters: impoundments.

E Wetlands: acres.

NON-JURISDICTIONAI, WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLÐ:
tr If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

E Review area included isolated waters with no substantial nexus to interstate (or foreigr) commerce.

! Prior to the Jan 2001 Supreme Court decision in "S.7YANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

E Waters do not meet the "significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

tr Other: (explain, ifnot covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., piesenc" of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

judgment (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

tr t-akes/ponds: acres.

tr Other non-wetland waters:

I Wetlands: acres.

acres. List type of aquatic resource:

provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "significant Nexus" standard, where such

a finding is required for jurisdiction (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

n takes/ponds: acres.

I Other non-wetland waters:

f] wetlands: acres.

acres. List type ofaquatic resource:

SECTION IV: DATA SOURCES.

A. SUppORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

fi Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: l.ocation, JWOUS .

E Data sheets prepared/submitted by or on behalfofthe applicanlconsultant'

n Omce concurs with data sheets/delineation report.

! Office does not concur with data sheets/delineation report.

E Data sheets prepared by the Corps:

E Corps navigable waters' study:

E U.S. Geological Swvey Hydrologic Atlas:

! uscs NHD data.

! uscs 8 and 12 digit HUC maps.

I U.S. Geological Survey map(s). Cite scale & quad name: Jewell Ridge 1:24'000.

tr USDA Natural Resources Conservation Service Soil Survey. Citation:

r0 prior to âsserting or declining CìilA jurisdiction based solely on this câtegory, Corps Districts will elevate the action to Corps and EPA HQ for

review consistent with the process described in the CorpstBPÃ. Memorandum Regardíng CIIA Act Jurisdiction Following Røpønos.

F.

E4REGGCT
Typewritten Text
X



National wetlands inventorymap(s). Cite name:

State/t¡cal wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic vertical Datum of 1929)

Photographs: n ¡.erial (Name & Date):
or El Other (Name & Date): Site hotos from field visit taken December 12,2012.

Previous determination(s), File no. and date ofresponse letter:

Applicable/supporting case law:
Applicable/supporting scientifi c literature:
Other information (please speciff) :

B. ADDITIONAL COMMENTS TO SUPPORT JD:
Watershed areas represented on this jurisdictional determination form are calculated as the entire dminage area of each particular stream

being reviewed. Dãinage areas represented on this form are calçulated as the drainage area fur each particular stream that exists within the

projJct boundary. projeJt boundaries are tabeled on the jurisdictional determination map. UTJF-3A has-epherneral and intermittent stream

5""îionr. Thebeginningevaluationpointforthisdeterminationis3T.20gS,Sl.TTTSandtheendpointforevaluatìonis37'2106,81.7703.The
stream becomes and RpW at approxìmately37.2099,81.7775. Stream lengths being evaluated are highlighted and located on the

jurisdictional determination -àp.ftr. nearést TNW, the Iævisa Forh is located at approximately,37.2333,82-M35, 20 river miles

downstream, near V¿insant.

H



APPROVED JURISDICTIONAL DETERMINATION FOR]VI
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV ofthe JD Form Insluctional Guidebook.

SECTION I: BACKGROUND INFORMATION
N. NøPONT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD)I

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Virginia Highlands Field Office, NAO-2013-

00485, Unnamed Tributary to Jones Fork-4 (UTJF-4)

C. PROJECT LOCATION AI{D BACKGROUND II{FORMATION:
State: VA County/parish/borough:Buchanan City:N/A
Centercoordinatesofsite(latllongindegreedecimalformat): L,aL.3'7.2171"N,Long.81.7ó85"W.

Universal Transverse Mercator:
Name ofnearest waterbody: Jones Fork

Name of nearest Traditional Navigable Water (TNW) i¡to which the aquatic resource flows: tævisa Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

tr Check ifmap/diagram of review area and/or potential jurisdictional areas is/ate available upon request.

I Check if othèr sités (e.g., offsite mitigation sites, disposal sites, etc. . .) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECKALL THATAPPLY):
tr Ofüce (Desk) Determination. Date:

E pi.t¿ Determination. Date.(s): Field determination made by staffof D.R. Allen & Associates on December 12 and 13,2012 and

March 8 2013.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINÀTION OF JURJSDICTION.

There Are no "navigablewaters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFRpart 329) in the

review area. lRequirefl
Û Waters subject to the ebb and flow of the tide.

Ú Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

ExPlain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are ,,waters of the U.S.- within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. fRequiredl

1. Waters of the U.S.
a. Indicate presence ofwaters ofU.S. in review area (check all that apply): t

tr TNWs, including territorial seas

tr Wetlands adjacent to TNWs
E Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs

tr Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

tr Impoundmentsofjurisdictionalwaters
tr Isolated (interstate or inhastate) waters, including isolated wetlands

b. Identify (estimate) size of water of the U.S. in the review area:
Non-wetland waters: 880 linear feet: 4 width (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: E¡t¡blished by OIIIVM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3

El pot=entially jwisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
, Fo. purposes ofthis form, an RP'ù/ is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 months).
I Supporting doculnentation is presented in Section III.F.
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SECTION lll: CWA ANALYSIS

A. TNWs Af{D WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over Tf[Ws and wetlands adjacent to TltWs. If the aquatic resource is a TNW, complete

Section III.A.I and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TllW, complete Sections III.A.1 and 2

and Section III.D.I.; otherwise, see Section III'B below.

1. TNW
ldentily TNW:

Summari ze rational e supportin g determinati on :

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards forjurisdiction established under Rapanashave been met.

The agencies will assert jurisdiction over non-navigable tributaries of TI\Ms where the tributaries are "relatively permanent

waterã" @pWs), i.e. triËutaries that typicalty flow year-round or have continuous flow at least seasonally (e'g.' typically 3

months). A wedand that direcfly abutiìn nÞW ir also jurisdictional. If the aquatic resource is not a TllW, but has year-round

lpereniial¡ flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EpA regions will include in the record any available information that documents the existence of a signifìcant nexus between a

relativeiy permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a significant nexus finding is not required as a matter of law.

If the waterbodya is not an RpW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has á signifïcant nexus with a TITIW. If the tributary has adjacent wetlands, the signi{ìcant nexus evaluation must

consider the tributary in combination with all of its adjacent wetlands. This signifìcant nexus evaluation that combines, for

analytical purposes, ih" t.ibrrt"ry und all of its adjacent wetlands is used whether the review area identified in the JD request is

the ;ibutary, ãr its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for

the tributary, Section iII.n.Z fo. any onsite wetlands, and Section III.B3 for all wetlands adjacent to that tributar¡ both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

l Characteristics of non-TNWs that flow directly or indirectly into TNW

O General Area Conditions:
Watershed size: 38 acres
Drainage area: 8 acres
Average annual rainfall:41 inches

Average annual snowfall: l5 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! tributary flows directlY into TNW.

X fributary flows through 3 tributaries before entering TNW'

Project waters ate 20'25 river miles from TNW.
Project waters are I (or lers) river miles from RPW.

Project waters are 15.20 aerial (straight) miles fiom TNW.
Project waters are I (or lesc) aerial (straight) miles from RPW'

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNWs: UTJF-4 flows into Jones Fork. Jones Fork flows into Dismal Creek. Dismal Creek flows

into the lævisa Fork.

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifoing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW'



Tributary stream order, ifknown: First.

(b) General Tributarv Characteristics (check all that apply):
Tributary is: X Natural

! Rrti¡ciat (man-made). ExPlain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 4 feet
Average depth: 0.4 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

X sitts X sands ! concrete

E Cobbles X Gravel n vuck
! Bedrock ! Vegetation. TypelYo covet'.

n other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence of run/riffle/pool complexes. Explain:
Tributary geometry: Relatlvety straight
Tributary gradient (approximate average slope): 5 %

(c) Flow:
Tributary provides for: Season¡l flow
Estimate average number of flow events in review area/year:20 (or greater)

Describe fl ow regime: Ephemeral/Intermittent.
Other information on duration and volume:

Surface flow is: Dlscrete and conllnod' Characteristics:

Subsurlace flow: No. Explain findings:

n Dye (or other) test performed:

Tributary has (check all that apply):

X ge¿ and banks

X OUWN¡ó (check all indicators that apply):

I clear, natwal line impressed on the bank

! changes in the character of soil

! shelving
! vegetation matted down, bent, or absent

I leaf litter disturbed or washed away

I sediment deposition

! water staìning

! other(list):
! Discontinuous OHWM.7 Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

E Higtr Tide Line indicated by: E Mean High Water Mark indicated by:

n oil or scum line along shore objects fl swvey to available datum;

! hne shell or debris deposits (foreshore) ! physical markings;

! physical markings/characteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterizetibutary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc')'

Explain:
Identify specific pollutants, if known: Unknown.

6A natural o¡ man-made discontinuity in the OHWM does not necessarily severjurisdiction (e.g., where the stream tetnporarily flows underground, or where

the OHWM has beerì rernoved by development or agricultural practices). Where there is a b'reak in the OHVr'M that is unrelated to the waterbody's flow

regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators offlow above and below the break.
7tbid.

xx!xx
!!

the presence of litter and debris

destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in plant community



(iv) Biological Characteristics. Channel supports (check all that apply):

X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

! Wetland fringe. Characteristics:

n Habitat for:

! federally Listed species. Explain findings:

! Fistr/spawn areas. Explain findings:

n Other environmentally-sensitive species. Explain fi ndings:

I Aquatic/wildlife diversity. Explain findings: Benthic macroinvertebrate and salamander habitat.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland type. Explain: .

Wetland quality. Explain: .

Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNVy':
Flow is: PlckList. Explain:

Surface flow is: Plck Llst
Characteristics:

Subsurface flow: PlckIlst. Explain findings:

! Dye (or other) test performed:

(c) Wetland Adiacency Determination with Non-TNW:
! Directly abutting
! Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. Explain:

! Separatedbyberm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are PIckLlst river miles from TNW.
Project waters are Plck Llst aerial (straight) miles from TNW.
Flow is from: PlckLlst.
Estimate approximate location of wetland as within the Plck Llst floodplain.

(ii) Chemical Characteristics:
Characteize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). Explain:
Identify specifìc pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

n Riparian buffer. Characteristics (type, average width): .

n Vegetation type/percent cover. Explain: .

! Habitat for:

! Federally Listed species. Explain furdings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain fi ndings:

! Aquatic/wildlife diversity. Explain fìndings:

3. Characteristics ofall wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Plck Llst
Approximately ( ) acres in total are being considered in the cumulative analysis.



C.

For each wetland, specifli the following:

Directly abuts? (YA.l) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed

by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TIIW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TflW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TflW, and the functions performed by the tributary and all its adjacent

wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a

tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of signilicant nexus'

Draw connections between the features documented and the effects on the TNIW, as identifÏed in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:
. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
¡ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, such as feeding, nesting, spawning, or rearing young for species lhat arc present in the TNW?
. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
. Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TflWs. Explain

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: UTJF-4 has an

ordinary high water mark (OffWÐ and an intact riparian zone, provides habitat for salamanders and macroinvertebrates, and

retains sediment from the lands surrounding it. The presence oflarge woody debris and leaves in varying stages ofdecay indicates

this stream has the capacity to transfer carbon and organic nutrients to downstream foodwebs. UTJF-4 in combination with other

small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants and

animals across the landscape. For these reasons, this small stream is an integral part of the regional hydrology, despite temporal

gaps in the surface flow to downstream streams and rivers.

2. Significant nexus fÌndings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus belov/, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus fìndings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Significant nexus findings for seasonal RPW. UTJF-4 has an ordinary high water mark (OHWM) and an intact riparian zone,

provides habìtat for salamanders and macroinvertebrates, and retains sediment from the lands surrounding it. The presence of large

woody debris and leaves in varying stages of decay indicates this stream has the capacity to transfer carbon and organic nutrients to

downstream foodwebs. UTJF-4 in combination with other small streams in the watershed maintain biodiversity in downstream

waters by providing movement corridors for plants and animals across the landscape. For these reasons, this small stream i s an

integral part ofthe regional hydrology, despite temporal gaps in the surface flow to downstream streams and rivers.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THATAPPLY):

D.



3.

1.

2.

6.

7.

Tì\Ws and Adjacent \iletlands. Check all that apply and provide size estimates in review area:

fl tNWs: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TIr{Ws.

E Tributaries of TNWj where tributãries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

8 TributariesofTNWwheretributarieshavecontinuousflow"seasonalll'(e.g.,typicallythreemonthseachyear)are
jurisdictional. Data supportingthis conclusion is provided at Section IILB. Provide rationale indicatingthat tributaryflows

ieasonally: Water was present during the December 12 and 13 2012 site visit. National Wether Service data shows that rainfall

in the area was approximately 0.6 inches on December 10. Even with the previous rain the stream is fairly small and is likely

to go dry during the warmer months

Provide estimates forjurisdictional waters in the review area (check all that apply):

I tributary waters: 750 linear feet 4 width (ft).

E Other non-wetland waters: acres.

Identify type(s) of waters:

Non-RPWsB that flow directly or indirectly into TNWs.

fi Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates forjurisdictional waters within the review area (check all that apply):

fi Tributary waters: 130 linear feet 2 width (ft).

E Other non-wetland waters: acres.

Identify type(s) ofwaters: .

Wetlands directly abutting an RPW that flow directly or indirectly into TllWs'
E Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

I Wetlands diiectly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

indicating that tributary is perennial in Section lll.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

E Wetlands directly abutting an RPW where tributaries typically flow "seasona11y." Provide data indicating that tributary is

seasonal in Seciion III.B and rationale in Section lIl.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acres'

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TI{Ws.

tr Wetlandi that do not directly abui an RPV/, but when considered in combination with the tributary to which they are adjacent

and with similarly situated ádjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TIrFWs.

tr Wetlandì adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similariy situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres.

Impoundments of j urisdictional waters.e
Asã general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

El Demonstrate that impoundment was created from "waters of the U.S'," or

E] Demonstrate that water meets the criteria for one of the categories presented above (l-6), or

E Demonstrate that water is isolated with a nexus to commerce (see E below).

4.

5.

sSee Footnote # 3.
e To cornplete the analysis refer to the key in Section III.D.6 of the lnstructional Guidebook.



E. ISOLATED UNTERSTATE OR INTRA-STATEI WATERS, INCLUDING ISOLÄTED WETLANDS, THE USE'

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERST.ATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLÐ:IO
E which are or could be used by interstate or foreign travelers for recreational or other purposes.

I ftom which fish or shellfish are or could be taken and sold in interstate or foreigr commerce.

E which are or could be used for industrial purposes by industries in interstate commerce'

I Interstate isolated waters. Explain:

I Otherfactors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).

E Other non-wetland waters: acres.

Identifu type(s) of waters: impoundments.

I Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

tr Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps ofEngineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

E Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

! prior to the Jan 2001 Supreme Court decision in"SILANCC," the review area would have been regulated based solel]¡ on the

"Migratory Bird Rule" (MBR).

E Waters dõ not meet the "significant Nexus" standard, where such a finding is required for jurisdiction' Explain:

tr Other: (explain, ifnot covered above):

provide aqeageestimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR

factors (i.e., pi.r*"" ofmigratory birds, presence ofendangered species, use ofwater for irrigated agriculture), using best professional

judgment (check all that apPly):

E Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

E Lakes/ponds: acres.

E Othernon-wetlandwaters: acres. Listtypeofaquaticresource:

tr Wetlands: acres.

provide acreage estimates for non-jurisdictional waters in the review arca that do not meet the "signifìcant Nexus" standard, where such

a finding is required for jwisdiction (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet' width (ft).

tr Lakes/ponds: acres.

E Other non-wetland waters:

E Wetlands: acres.

acres. List type ofaquatic resource:

SECTION IV: DATA SOURCES'

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

fi Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: I-ocation, JWOUS .

E Data sheets prepared/submitted by or on behalf of the applicanlconsultant.

n Office concurs with data sheets/delineation report.

! Office does not concur with data sheets/delineation report'

tr Data sheets preparedbythe CorPs:

tr Corps navigable waters' study:

E U.S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

! USCS 8 and 12 digit HUC maps.

B U.S. Geological Survey map(s). Cite scale & quad name: Jewell Ridge 1:24'000.

E USO¿. Natural Resources Conservation Service Soil Survey' Citation:

r0 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for

review consistent ;ith the procãss desciibed in the CorpslÛPÃ Memorandum Regarding CWA Act Jurisdiction Followìng Rapønos.

F.
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National wetlands inventory map(s). Cite name:

State/t ocal wetland inventory map(s):

FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: ! Aerial (Name & Date)r
or I Other lName & Date): Site photos from field visit taken December 12,2012.

Previous determination(s). File no. and date ofresponse letter:
Applicable/supportin g case law:
Applicable/supporting scientifi c literaturer
Other informatìon (please specifi):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
Watershed areas rqpresented on this jurisdictional determination form are calculated as the entire drainage area of each particular stream

being reviewed. Drainage areas represented on this form are calculated as the drainage area for each particular stream that exists within the

project boundary. Project boundaries are labeled on the jurisdictional determination map. UTJF-4 has ephemeral and intermittent stream

sections. Thebeginningevaluationpointforthisdeterminationis3T.2ll0,Sl.TTO8andtheendpointforevaluationis3T.2l02,Sl,TT0l.The
stream becomes and RP\Y at approximately 37 .2114, 81J707. Stream lengths being evaluated are highlighted and located on the
jurisdictional determination map.The nearest TNW, the lævisa Fork, is located at approximately,37.2333,82.U35, 20 river miles

downstream, near Vansant.

H
H

ffi

ffi
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Àrmy Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INTORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Virginia Highlands Field Office' NAO-2013-

00485, Unnamed Tributary to Jones Fork-S (UTJF-Ð

C. PROJECT LOCATION AND BACKGROUND INTORMATION¡
State: VA County/parish/borough:Buchanan City:N/A
Center coordinates of site (lallong in degreæ decimal format): I-at. 37 .217l" N, l-ong. 81.7685" lY.

Universal Transverse Mercator:
Name of nearest waterbody: Jones Fork

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Iævisa Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

E Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

E Check if other sites (e.g., offsite mitigation sites, disposal sìtes, etc. . .) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
tr Ofiìce (Desk) Determination. Date:

8 niel¿ Determination. Dat{s): Field determination made by staffof D.R. Allen & Associates on December 12 and 13,2012 and

Ma¡ch 8 2013.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR pafi 329) in the

review area. fRequirefl
t] Waters subject to the ebb and flow of the tide.

t] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURJSDICTION.

There Are "waters of the U.5." within Clean Water Act (CWA) jurisdiction (as defìned by 33 CFR part 328) in the review area. lRequirefl

1. \ilaters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): t

tr TNWs, including territorial seas

tr Wetlands adjacent to TNWs
tr Relatively permanent waters2 (RPws) that flow directly or indirectly into TNWs

E Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

E Wetlands adacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

E Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

tr Impoundmentsofjurisdictionalwaters
tr Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S' in the review area:
Non-wetland waters: 690 linear feet: 4 width (ft) andlor acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: &tebllrhed.by OETttM:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable) :3

fl Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

ExPlain:

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.

' Fo. purposes ofthis form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 months).
3 Supporting documentation is presented in Section III.F.
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SECTION III: C\ilA ÄNALYSIS

A. TIIWs Al{D WETLANDS ADJACENT TO TNrils

The agencies will assert jurisdiction over TlIWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section III.A.1 and Section III.D.I. only; if the aquatic resource is a wetland adjacent to a TllW, complete Sections III.A.1 and 2

and Section III.D.I.; otherwise, see Section III.B below.

1. TNW
ldentify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TN\il
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ÄNY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established ünder Rapan¿s have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TllWs where the tributaries are "relatively permanent
waters" (RPWs), i,e. tributaries that typically flow year-round or have continuous flow at least seasonally (e,9., typically 3

months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a signi{icant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a significant nexus finding is not required as a matter of law,

If the waterbodya is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TftW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This signifìcant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is

the tributary, or its adjacent wetlands, or both. Ifthe JD covers a tributary with adjacent wetlands, complete Section IILB.I for
the tributary, Section IILB.2 for any onsite wetlands, and Section III.B3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a signi{icant nexus exists is determined in Section III.C below,

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(Ð General Area Conditions:
Watershed size: 129 acres
Drainage area:43 acres
Average annual rainfall:41 inches
Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

E t¡butary flows directly into TNW.
X tributary flows through 2 tributaries before entering TNW.

Project waters are 20.25 river miles from TNW.
Project waters are I (or,less) river miles from RPW.
Project waters are 15-20 aerial (straight) miles from TNW.
Project waters are I (or lesr) aerial (straight) miles from RPW.
Project \raters cross or serve as state boundaries. Explain:

Identify flow route to TNW5: UTJF-5 flows into Jones Fork. Jones Fork flows into Dismal Creek. Dismal Creek flows
into the lævisa Fork.

o Note thut th" lnstructional Guidebook contains additional infomation regarding swales, ditches, washes, and erosional feahrres generally and in the arid
\{est.
5 Flow route can be described by identifoing, e g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary stream order, ifknown: First.

General Tributary Characteristics (check all that apply):
Tributary is: X Natural

n Rrtl¡cial (man-made). Explain:
! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 4 feet
Average depth: 0.5 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

Tributary condition/stability [e.g., highly eroding, sloughing banks].
Presence of run/riffle/pool complexes. Explain:
Tributary geometry: Retatlveþ strotght
Tributary gradient (approximate average slope): 5 %

(c) Flow:

! Concrete

! Muck

Explain:

Tributary provides for: Season¡l flow
Estimate average number of flow events in review area,/year:20 (ot greater)

Describe fl ow regime: Ephemeral/Intermittent.
Other information on duration and volume:

Surface flow is: D.iscrete and conflned. Characteristics

Subsurface flow: No. Explain findings:
fl Dye (or other) test performed:

Tributary has (check all that apply):

X ge¿ and banks

X OffWV6 (check all indicators that apply):

X clear, natural line impressed on the bank

! changes in the character of soil

fl shelving
! vegetation matted down, bent, orabsent
X leaf litter disturbed or washed away

X sediment deposition
! water staining
E other(list):

! Discontinuous OHWM.7 Explain:

If factors other than the OTIWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

E Uigtr Tide Line indicated by: E Mean High Water Mark indicated by:

n oil orscumlinealongshoreobjects E surveytoavailabledatum;
! fine shell or debris deposits (foreshore) ! physical markings;

! physical markings/characteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.)

Explain:
Identify specific pollutants, if known: Unknown.

6A natural or man-made discontinuity in the OHWM does not necessarily severjurisdiction (e.g., where the stream temporarily flows underground, or where

the OHWM has beor removed by development or agricultural practices). Where there is a b¡eak in the OHWM that is unrelated to the waterbody's flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators offlow above and below the break.
ttbid.

(b)

X sitts
n cobbles
n Bedrock
! Other. Explain:

I Sands

X Gravel
! Vegetation. TypelYo cover'.

xx
n
Xx
n
¡

the presence of litter and debris
destruction of terrestrial vegetation
the presence ofwrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community



(iv) Biological Characteristics. Channel supports (check all that apply):
X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

tr Wetland fringe. Characteristics:

! Habitat for:
! rederally Listed species. Explain findings:

! Fistr/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain fi ndings:

fi Aquatic/wildlife diversity. Explain flurdings: Benthic macroinvefiebrate and salamander habitat.

2. Characteristics of wetlands adjacent to non-TllW that flow directly or indirectly into TNW

(r) Physical Characteristics:
(a) General WetlandCharacteristics:

Properties:
Wetland size: acres

Wetland type. Explain: .

Wetland quality. Explain: .

Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: PtckLl¡t. Explain:

Surface flow is: Plck Li¡t
Characteri stics:

Subswface flow: Plck Ll¡t. Explain findings:

! Dye (or other) test performed:

! Not directly abutting
! Discrete wetland hydrologic connection. Explain:

! Ecological connection. Explain:

! Separatedbyberm/barrier. Explain:

(d)
er miles from TNW.

Project waters are Ptck Llst aerial (straight) miles from TNW.
Flow is fiom: PlckLl¡t.
Estimate approximate location of wetland as within the Pick LlsÍ floodplain.

(ii) Chemical Characteristics:
Charactenze wetland system (e.g., water color is clear, brown, oil film on surface; water quality general watershed

characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
tr Riparian buffer. Characteristics (type, average width): .

¡ Vegetation type/percent cover. Explain:.
! Habitat for:

! Federally Listed species. Explain findings:

! Fistr/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain findings:

! Aquatic/wildlife diversity. Explain findings:

3. Characteristics ofall wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Piek Llst
Approximately ( ) acres in total are being considered in the cumulative analysis.

(c)
Directly abutting
Not directly abutting



c.

For each wetland, specifu the following:

Directly abuts? (Y/N) Size (in acres) Directlli abuts? (Y/lrl) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed

by any wetlands adjacent to the tributary to determine if they signifÌcantly affect the chemical, physical, and biological integrity
of a Tf{W. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow
of water in the tributary and its proximity to a TllW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a

tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:
¡ Does the tributary, I'n combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
¡ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
o Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

support down stream foodwebs?
o Does the tributary in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

l. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TfIWs. Explain

findings ofpresence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: UTJF-5 has an

ordinary high water mark (OffWÐ and an intact riparian zone, provides habitat for salamanders and macroinvertebrates, and

retains sediment from the lands surrounding it. The presence of large woody debris and leaves in varying stages of decay indicates

this stream has the capacity to transfer carbon and organic nutrients to downstream foodwebs. UTJF-5 in combination with other

small streams in the watershed maintaìn biodiversity in downstream waters by providing movement corridors for plants and

animals across the landscape. For these reasons, this small stream is an integral part of the regional hydrology, despite temporal

gaps in the surface flow to downstream streams and rivers.

2, Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TfIWs. Explain findings of presence or absence of signifìcant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus fìndings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain fìndings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Significant nexus fìndings for seasonal RPW. UTJF-5 has an ordinary high water mark (OHWM) and an intact riparian zone,

provides habitat for salamanders and macroinveftebrates, and retains sediment from the lands surrounding it. The presence of large

woody debris and leaves in varying stages of decay indicates this stream has the capacity to transfer carbon and organic nutrients to

downstream foodwebs. UTJF-S in combination with other small streams in the watershed maintain biodiversity in downstream

waters by providing movement corridors for plants and animals across the landscape. For these reasons, this small stream is an

integral part of the regional hydrology, despite temporal gaps in the surface flow to downstream streams and rivers.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALI,
THAT APPLÐ:

D.



1. TflWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

fl tNws: linear feet width (ft), Or, acres.

I V/etlands adjacent to TNWs: acres.

2. RPrùs that flow directly or indirectly into TNWs.
E Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

E Tributaries of TNW where tributaries have continuous flow "seasonally'' (e.g., typically three months each year) are
jurisdictional. Data supportingthis conclusion is provided at Section III.B. Provide rationale indicatingthat tributaryflows
seasonally: Water was present during the December 12 and 13 2012 site visit. National Wether Service data shows that rainfall
in the area was approximately 0.6 inches on December 10. Even with the previous rain the stream is fairly small and is likely
to go dry during the warmer months

Provide estimates forjurisdictional waters in the review area (check all that apply):

fi Tributary waters: 510 linear feet 4 width (ft).

fl Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs8 that flow directly or indirectly into TflWs.
I Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates forjurisdictional waters within the review area (check all that apply):

[l Tributary waters: 180 linear feet 3 width (ft).
E Other non-wetland waters: acres.

Identifii tYPe(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TflWs.
I Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

E Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

I Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the revlew area: acres.

5. ìüetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
E Wetlands that do not directly abut an RPW, but when considered in combinatìon with the tributary to which they are adjacent

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Dala supporting this
conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the revlew area: acres.

\üetlands adjacent to non-RPWs that flow directly or indirectly into TllWs.
E Wetlands adjacent to such \ùaters, and have when considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres.

Impoundments of jurisdictional waters.e
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

t Demonstrate that impoundment was created from "waters of the U.S.," or

I Demonstrate that water meets the criteria for one of the categories presented above (1 -6), or

tr Demonstrate that water is isolated with a nexus to commerce (see E below).

8See Footnote # 3
e To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.

6.



E. ISOLATED [INTERSTATE OR INTRA-STATEI \ilATERS, INCLUDING ISOLATED WETLANDS, THE USE,

DEGRADATION ORDESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,INCLUDING AIIY
SUCH \ilATERS (CHECK ALL THAT APPLY):I0

E which are or could be used by interstate or foreign travelers for recreational or other purposes.

E from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

f] which are or could be used for industrial purposes by industries in interstate commerce.

I Interstate isolated waters. Explain:

E Otherfactors. Explain:

Identify water body and summarirn rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

f] Tributary waters: linear feet width (ft).

E Other non-wetland waters: acres.

Identifi type(s) of waters: impoundments'

E Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

E If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

E Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

! prior to the Jan2001 Supreme Court decision \n"SWANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

E Waters dõ not meet the "significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

tr Other: (explain, ifnot covered above):

provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR

factors (i.e., pi"..n.. ofmigratory birds, presence ofendangered species, use ofwater for irrigated agriculture), using best professional

judgment (check all that apply):

fl Non-wetland waters (i.e., rivers, streams): linear feet width (ft)'

tr Lakes/ponds: acres.

t Othernon-wetlandwaters: acres. ListtypeofaquaticresouÍce:

I Wetlands: acres.

provide acÍeage estimates for non-jurisdictional waters in the review area that do not meet the "signifìcant Nexus" standard, where such

a finding is required for jurisdiction (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

tr takes/ponds: acres.

E Other non-wetland waters:

fl Wetlands: acres.

acres. List type ofaquatic resource:

SECTION IV: DATA SOURCES.

A. SUppORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

E tøaps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Location, JWOUS .

A Data sheets prepared/submitted by or on behalfofthe applicant/consultant.

! Offrce concurs with data sheets/delineation report'

! Offrce does not concur with data sheets/delineation report.

Data sheets prepared by the CorPs:

Corps navigable waters' study:

U.S. Geological Survey Hydrologic Atlas:

E uscs NHD data.

E USCS 8 and72 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: Jewell Ridge l:24,000.
USDA Natural Resources Conservation Service Soil Survey. Citation:

r0 prior to asserting or declining CWA j urisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for

review consistent with the process described in the Corps IEPÃ Memorandum Regarding CIlA Act Jurisdiclion Following Rapanos'

E
tr
tr

E
tr
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National wetlands inventory map(s). Cite name:

State/t¡cal wetland inventory map(s):
FEMAÆIRM mapsr
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):
or I Other lName & Date): Síte photos from field visit taken December 12,2012.

Previous determination(s). File no. and date of response letter:
Applieable/suppoding case law:
Applicable,/zupporting scientifi c literatu¡e:
Other information (please specifl):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
Watershed areas represented on thisjurisdictional determination form are calculated as the entire drainage area ofeach particular stream

being reviewed. Drainage areas represented on this form are calculated as the drainage area for each particular stream that exists within the

projeìt boundary. Project boundaries are labeled on the jurisdictional determination map. UTJF-5 has ephemeral and intetmittent stream

r".iionr. Thebéginningevaluationpointforthisdeterminationis3T.20S4,Sl.T645andtheendpointforevaluationis3T.20SS,SI.T66T.The
stream b.ecomes and RPW at approximately 37 .2084,81.7661. Stream lengths being evaluated are highlighted and located on the

jurisdictional determination map.The nearest TNW, the tævisa Fork, is located at approximately,37.2333,82.M35, 20 river miles

downstream, near Vansant.

ffi

ffi

H



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUI{D INFORMATION
¡. NNTONT COPTPLTflOX NATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, virginia Highlands Field offÌce, NAo-2013-

00485, Unnamed Tributary to Jones Fork-6 (UTJF-O

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough:Buchanan City:N/A
Centercoordinatesof site(latllongindegreedecimalformat): Lat.37.2171" N, l,ong. 81.7685'\ry.

Universal Transverse Mercator:

Name ofnearest waterbody: Jones Fork

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: lævisa Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

tr Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

E Check if oth'er sitãs (e.g., offsite mitigation si1es, disposal sites, etc...) are associated with this action and are recorded on a

difFerent JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

tr Office (Desk) Determination. Date:

E Field Dìtermination. Date(s): Field determination made by staff of D.R. Allen & Associates on December 12 and' 13,2072 and

March 8 2013.

SECTION II: SUIVIMARY OF FIIIDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION

There Are no ,,navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. lRequirefl
E Waters subject to the ebb and flow of the tide.

Ei Wut.., areþresently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMTNATION OF JURISDICTION.

There Are ,,waters of the U.5." within Clean Water Act (CwA) jurisdiction (as defined by 33 CFR part 328) in the review area. l,Requirefl

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): I

tr TNWs, including territorial seas

tr Wetlands adjacent to TNWs-

E Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs

E Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to but not directly abutting RP'Ws that flow directly or indirectly into TN\Ms

tr Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

tr Impoundmentsofjurisdictionalwaters
tr Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S' in the review area:

Non-wetland waters:2,460 linear feet: 5 width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Est¡bllshed by OHTYM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3

tr Potentially jurisdictional waters and/or wetlands were assessed within
ExPlain:

the review area and determined to be not jurisdictional.

I Boxes checked below shall be supporled by completing the appropriate sections in Section lll below.
, F;; ;;;..;, ofthi, forrn, an RpW is defined as à tribuøry tiat is not a tNW and that typically flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 months)
r Supporting docutnentation is presented in Section III F.
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SECTION III: CWA ANALYSIS

A. TIIWs AllD \ryETLANDS ADJACENT TO Tf[Ws

The agencies will assert jurisdiction over TN\ils and wetlands adjacent to TIrtWs. If the aquatic resource is a TNW, complete

Section III.A.I and Section III.D.I. only; if the aquatic resource is a wetland adjacent to a TIIW, complete Sections III.A.1 and 2

and Section III.D.l.; otherwise, see Section III'B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination :

2. Wetlandadjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANÐI

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands' if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are *relatively permanent

waterJ" (RpWs), i,e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g" typically 3

months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section III.D.4.

A wefland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EpA regions will include in the record any available information that documents the existence of a significant nexus between a

relativeiy permanent tributary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable water, even

though a signilicant nexus finding is not required as a matter of law.

If the waterbodya is not an RpW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has à signifìcant nexus with a TITIW. If the tributary has adjacent wetlands, the signifÌcant nexus evaluation must

consider the tributary in combination with atl of its adjacent wetlands, This signifìcant nexus evaluation that combines, for

analytical purposes, ihe t"ibutu.y and all of its adjacent wetlands is used whether the review area identified in the JD request is

the úibutary, ãr its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for

the tributary, Section ¡II.B.2 for any onsite wetlands, and Section IILB3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a signifìcant nexus exists is determined in Section III.C below'

1. Characteristics of non-TllWs that flow directly or indirectly into TNW

(D General Area Conditions:
Watershed size: 135 acres
Drainage area: 30 acres
Average annual rainfall:41 inches

Average annual snowfall: l5 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! fributary flows directly into TNW.

I Tributary flows through 2 tributaries before entering TNW.

Project waters are 20-25 river miles from TNW.
Project waters are I (or less) river miles from RPW.

Project waters are 15-20 aerial (straighÐ miles from TNW.
Project \¡/aters are 1 (or lecc) aerial (straight) miles from RPW'

Project waters cross or serve as state boundaries. Explain:

ldentify flow route to TNWs: UTJF-6 flows into Jones Fork. Jones Fork flows into Dismal Creek. Dismal Creek flows

into the lævisa Fork.

o Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by ìdartifling, e.g., tr.ibutary a, which flows through the review arear to flow into tributary b, which then flows into TNW.



(b)

Tributary stream order, if known: First.

General Tributary Characteristics (check all that applv):

Tributary is: X Natural
! ¡rti¡cial (man-made). ExPlain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 5 leet

Average depth: 0.5 feet
Average side slopes: 2:1.

Primarytributary substrate composition (check all that apply):

I Sands

X Gravel

! Bedrock ! Vegetation. Typelo/o cover:

n Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence of run/rifile/pool complexes. Explain:
Tributary geometry: Relstlvely strtight
Tributary gradient (approximate average slope): 5 %

(c) Flow:
Tributary provides for: Seagonal llow
Estimate average number of flow events in review area,/year: 20'(ol gfetter)

Describe fl ow regime: Ephemeral/Intermittent.
Other information on duration and volume:

Surface flow is: Dlscrete and conÍlned. Characteristicsi

Subsurface flow: No. Explain findings:

! Dye (or other) test performed:

Tributary has (check all that apply):

X ee¿ and banks

X OUWI¡6 (check all indicators that apply):

I clear, natural line impressed on the bank

! changes in the character of soil

! shelving
! vegetation matted down, bent, or absent

X leaf litter disturbed or washed away

I sediment deposition

! water staining
! other(list):

! Discontinuous OHWM.7 Explain:

the presence of litter and debris

destruction of terrestrial vegetation

the presence ofwrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in plant community

X s¡tts
! cobbles

! Concrete

! Muck

xx
¡
X
X!
!

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

E ffigh Tide Line indicated by: E ry4un High Water Mark indicated by:

! oil or scum line along shore objects ! survey to available datum;

E hne shell or debris deposits (foreshore) ! physical markings;

! physical markings/characteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain:
ldentify specific pollutants, if known: Unknown.

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where

the OHWM has been removed by developrrent or agricultural practices). Where there is a break in the OHWM that is un¡elated to the waterbody's flow

regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators offlow above and below the break.
7tbid.



(iv) Biological Characteristics. Channel supports (check all that apply):' ' X ñiparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

! Wetland fringe. Characteristics:

! Habitat for:

! Federally Listed species. Explain findings:

! Fist/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain findings:

I Aquatic/wildlife diveisity. Explain findings: Benthic macroinvettebrate and salamander habitat'

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TftW

(D Physical Characteristics:
lal General Wetland Characteristics:

ProPerties:
Wetland size: acres

Wetland tyPe. ExPlain: .

Wetland qualitY. ExPlain: .

Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: PtskDl¡t. ExPlain:

Surface flow is: Plck Llst
Characteristics:

Subsurface flow: Plck Llst. Explain findings:

n Dye (or other) test Performed:

(c) Wetland Adiacency Determination with Non-TNW:

! Oirectly abutting

! Not directly abutting

n Discrete wetland hydrologic connection. Explain:

! Ecological connection' ExPlain:

! Separated by berm/barier. Explain:

(d ) Proximit¡fela(ie!Åh!p)le TNIù1

Project wetlands are PlcFl,lst river miles from TNW.
Project waters are Piç\IJst aerial (straight) miles from TNW'
Flow is flom: PlckLlst.
Estimate approximate location of wetland as within the Plck Llst floodplain.

(ii) Chemical Characteristics:
Charactenzewetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). ExPlain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

! Riparian buffer. Characteristics (type, average width): .

! Vegetation type/percent cover. Explain:.

! Habitat lor:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain hndings:

E Other environmentally-sensitive specìes. Explain findings:

! Aquatic/wildlife diversity. Explain findings:

3. Characteristics ofall wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Ptck List
Approximateíy ( ) acres in total are being considered in the cumulative analysis'



c.

For each wetland, specif the following:

Directlv abuts? (Y/N) Size (in acres) Directl), abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

Ä significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed

by aîy we¡ands adjacent to the tributary to determine if they significantly affect the chemical, physical' and biological integrity

of a Tf¡1ry. For each of the following situations, a signifìcant nexus exists if the tributary' in combination with all of its adjacent

wegands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TltW.
Considerations when evaluating signifìcant nexus include, but are not lirnited to the volume, duration, and frequency of the flow

of water in the tributary and its prãximity to a TNW, and the functions performed by the tributary and all its adjacent

wegands, It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a

tributary and its adjacent we¡and or between a tributary and the TNW). Similarl¡ the fact an adjacent wetland lies within or

outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified inthe Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¡ Does the tributary, in combination with its a-djacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

¡ Does the tributary, in combination with its a-djacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, .uóh u. feeding, nesting, spawning, or rearing young for species that are present in the TNW?

. Does the tributary, in combination witn its a-djacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
. Oóes the tributary, in combination with its a-djacent wetlands (if any), have other relationships to the physical, chemical' or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RpW that has no adjacent wetlands and flows directly or indirectly into TlMs' Explain

nnidings ofpresence o. ub.-."n." ofsignificant nexus below, based on the tributary itself, then go to Section III.D: UTJF-6 has an

ordinaìy hi[h water mark (OffWM) ãnd an intact riparian zone, provides habitat for salamanders and macroinvertebrates, and

retains sediment from the Ìands surrounding it. The presence of large woody debris and leaves in varying stages of decay indicates

this stream has the capacity to transfer carbon and oiganic nutrients to downstream foodwebs. UTJF-6 in combination with other

small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants and

animals across the landscape. For these reasons, this small stream is an integral part ofthe regional hydrology, despite temporal

gaps in the surface flow to downstream streams and rivers.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

rñws. Explainfindings:ofpresenceorabsenceofsþificantnexusbelow,basedonthetributaryincombinationwithallofits
adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of

prã..n." or absence ofsiþrificant nexus belõw, based on the tributary in combination with all ofits adjacent wetlands, then go to

Section III.D:

4. Significant nexus findings for seasonal RPW. UTJF-6 has an ordinary high water mark (OHWM) and an intact riparian zone,

prõvides habitat for salamanders and macroinvertebrates, and retains sediment from the lands surrou

woody debris and leaves in varying stages ofdecay indicates this stream has the capacity to transfer

downstream foodwebs. UTJF-6 in combination with other small streams in the watershed maintain

waters by providing movement corridors for plants and animals across the landscape. For these reasons, this small stream is an

integral putt oftn"."gronal hydrology, despite temporal gaps in the surface flow to downstream streams and rivers'

DETERMINATIONS OF JURISDICTIONAL FINDTNGS. THE SUBJECT \ilATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

D.



3.

1.

2.

5.

6.

7.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E .I-t tWs: Iinear feet width (ft), Or, acres'

E Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.

E i.iUutu¡"s of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

I t itutu¡.r of1.ttW where tributaries have continuous flow "seasonally'' (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonally: Water was pìesøiduring the December 12 and 13 2072 site visit. National Wether Service data shows that rainfall

in the area was approximately 0.6 irõhes on December 10. Even with the previous rain the stream is fairly small and is likely

to go dry during the warmer months .

Provide estimates forjurisdictional waters in the review area (check all that apply):

E Tributary waters: 990 linear feet 5 width (ft).

E Other non-wetland waters: acres.

Identify type(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs.

X Wãter¡o¿y that is not a TÑW or an RPú, but flows directly or indirectly into a TNW, and it has a sigrificant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates forjurisdictional waters within the review area (check all that apply):

fi Tributarywaters: 1470 linear feet 3 width(ft).
f] other non-wetland waters: acres.

Identify type(s) of waters: .

weflands directly abutting an RPW that flow directly or indirectly into Tllws.
E Wetlands diiectly abut RPW and thus are jurisdictional as adjacent wetlands.

EI Wetlands diiectly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

indicating that tributary is prennial in Section lll.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

E Wetlands directly abutting an Rp'W where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.Bãnd rationale in Section lll.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into Tl[Ws.

tr w.tlun¿r that do not directly abui an RpW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated ádjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C'

Provide acreage estimates forjurisdictional wetlands in the review area: acfes.

weflands adjacent to non-RPlvs that flow directly or indirectly into TI\ws.
E W"tlun¿i adjacent to such waters, and have whèn considered in combination with the tributary to which they are adjacent and

with similariy situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres'

Impoundments of jurisdictional waters.e
As ä general rule, the impoundment of a jurisdictional hibutary remains jurisdictional.

tr Demonstrate that impoundment was created from "waters of the U.S.," or

tr Demonstrate that water meets the criteria for one of the categories presented above (1 -6), or

tr Demonstrate that water is isolated with a nexus to commerce (see E below)'

4.

sSee Footnote # 3.
e To complete the analysis refer to the key in section III.D 6 ofthe Instructional Guidebook.



E. ISOLATED UNTERSTATD OR INTRA-STATE] WATERS,INCLUDING ISOLATED WETLANDS, THE USE,

DEGRADATION OR DESTRUCTION OF \ryHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING AI\Y
SUCH WATERS (CHECK ALL THAT APPLY):rO

D which are or could be used by interstate or foreigr travelers for recreational or other purposes.

I flom wbich fish or shellfish are or could be taken and sold in interstate or foreign commerce.

E which are or could be used for industrial pu:poses by industries in interstate commerce.

I Interstate isolated waters. Explain:

E Ottrer factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).
E Other non-wetland waters: acres.

Identifu type(s) of waters: impoundments.
E Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
tr If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1 987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

EI Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

n Prior to the Jan 2001 Supreme Court decision in"SWANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).
tr Waters do not meet the "signifìcant Nexus" standard, where such a finding is required for jurisdiction. Explain:

tr Other: (explain, ifnot covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwater for irrigated agriculture), using best professional
judgment (check all that apply):

I Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

tr Lakes/ponds: acres.

tr Other non-wetland waters: acres. List type ofaquatic resource:

tr Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such

a finding is required forjurisdiction (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

tr Lakes/ponds: acres.

tr Other non-wetland waters:

El Wetlands: acres.

acres. List type ofaquatic resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

[l tvtaps, plans, plots or plat submitted by or on behalf of the applicanlconsultant: Location, JWOUS .

E Data sheets prepared/submitted by or on behalfofthe applicanVconsultant.

! Omce concurs with data sheets/delineation report.

n Omce does not concur wìth data sheets/delineation report.

tr Data sheets prepared by the Corps:

tr Corps navigable waters' study:

t U.S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

n USCS 8 andl2 digit HUC maps.

El U.S. Geological Survey map(s). Cite scale & quad name: Jewell Ridge l:24,000.

E USDA Natural Resources Conservation Service Soil Survey. Citation:

r0 Priorto asserting or declining CWA jurisdiction based solelyon this câtegory, Corps Districts will elevatethe act¡on to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorand.um Regarding Cll/A Act Jurisdiction Followìng Rapanos.
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National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):
FEMA,/FIRM maps:
10O-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: ! eerial (Name & Date):
or I Other (Name & Date): Site photos from field visit taken December 12,2012,

Previous determination(s). File no. and date of response lettet:
Applicable/supporting ca.se law:
Applicable/supporting scientifi c literature:
Other information (please speci!) :

B. ADDITIONAL COMMENTS TO SUPPORTJD:
Watershed areas represented on this jurisdictional determination form are calculated as the entire dtainage area of each particula¡ stream

being reviewed. Drainage areas represented on this form are calculated as the drainage area for each particular stream that exists within the

project boundary. Project boundaries are labeled on the jurisdictional determination map. UTJF-5 has ephemeral and intermìttent stream

sections. Thebeginningevaluationpointforthisdeterminationis3T.2I52,Sl.T59landtheendpointforevaluationis37.2129,8l.7669.The
stream beçomes and RPW at approximately 31.2139,81.7638, Stream lengths being evaluated are highlighted and located on the
jurisdictionaldeterrninationrnap.ThenearestTNW,thetævisaFork,islocatedatapproximately,37.2333,82.U35,20rivermiles
downstrgam, near Vansant.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV ofthe JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMÍNATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: UsACE Norfolk District, virginia Highlands Field office' NAo-2013-

00485, Unnamed Tributary to Jones Fork-64 (UTJT-64)

C. PROJECT LOCATION AND BACKGROUI{D IÌTIFORMATION:
State: VA County/parish/borough:Buchanan City:N/A
Center coordinates of site (latllong in degree decimal format): I-,lt. 37 .2177" N, Long' 81 '7685' lV'

Universal Transverse Mercator:

Name of nearest waterbody: Jones Fork

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: lævisa Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

[t Check if map/diagrám of review area and/or potential jurisdictional areas is/are available upon request.

Ei Cn".t if other sitãs (e.g., offsite mitigation siìes, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

tr Office (Desk) Determination. Date:

E e¡.f¿ Determination. Dat{s): Field determination made by staffof D.R. Allen & Associates on December 72 and 13,2012 and

March 8 2013.

SECTION II: SUMMARY OF FINDINGS
¿. NTTA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no ,,navigable waters of the us." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. lRequirefl
tr Waters subject to the ebb and flow of the tide.

Ei wut"., are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce

ExPlain:

B. CWA SECTION 404 DETERMINATION OF JURJSDICTION.

There Are ,,waters of the (1.5.- within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area' lRequiredf

1. Waters of the U.S.
a. Indicate presence of waters of u.s. in review area (check all that apply): I

D TNWs, including territorial seas

tr Wetlands adiacent to TNWs

E Relutin"ly pårmanent warers2 (RPWs) that flow directly or indirectly into TNWs

tr Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

Ú Wetlands a jacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

tr Impoundmentsofjurisdictionalwaters
Ú Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: 400 linear feet: 3 width (ft) and/or acres'

Wetlands: acfes.

c. Limits (boundaries) of jurisdiction based on: E¡tabllshçdrby OIIWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

ij p;t';i"liy jurisdictional waters and/or wètlands were assessed within the review area and determined to be not jurisdictional.

Explain:

L Boxes checked below shall be supported by completing the appropriate sections in

'For p.rrposes of this form, an RPW is defined as a tributary that is not a TNW and

(e.g., typically 3 months).
3 Supporting docurrentation is presented in Section III.F.

Section III below.
that typically flows year-round or has continuous flow at least "seasonally"
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SECTION III: CWA ANALYSIS

A. TllWs AÌr{D WETLANDS ADJÀCENT TO TÌrlWs

The agencies \ryill assert jurisdiction over Tf[Ws and wetlands adjacent to TflWs. If the aquatic resource is a TNW complete

Section III.A.I and Sectíon III.D.|. only; if the aquatic resource is a wetland adjacent to a TllW, complete Sections III.A.1 and 2

and Section III.D.I.; otherwise, see Section III.B below.

1. Tf[\ry
ldentify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanoshave been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent

wateri' (RpWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g, typically 3

months). A wefland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section III.D'4'

Ä wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EpA regions will inciude in the record any available information that documents the existence of a significant nexus between a

relativeiy permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a signi{Tcant nexus finding is not required as a matter of law.

If the waterbodya is not an RpW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has ã significant nexus with a TllW. If the tributary has adjacent wetlands, the significant nexus evaluation must

consider fhe tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines' for

analytical purposes, ih" t.ibututy and all of its adjacent wetlands is used whether the review area identified in the JD request is

the tributary, or its adjacent weúands, or both. Ifthe JD covers a tributary with adjacent wetlands, complete Section III.B.1 for

the tributary, Section iII.S.Z fot any onsite wetlands, and Section III.B3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a signi{icant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 20 acres
Drainage area: 2 ¡cre¡
Average annual rainfall:41 inches

Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) RelationshiP with TNW:

! tributary flows directly into TNW'

I tributary flows through 3 tributaries before entering TNW.

Project waters are 20'25 river miles from TNW.
Project waters are I (or less) river miles fiom RPW.

Project waters are 15-20 aerial (straight) miles from TNW.
Project \ilaters are 1 (or lers) aerial (straight) miles fiom RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW5: UTJF-64 flows into UTJF-6. UTJF-6 flows into Jones Fork. Jones Fork flows into Dismal

Creek. Dismal Creek flows into the Levisa Fork.

o Note thut the Instructional Guidebook contains additional infomation regarding swales, ditches, washes, and erosional features generally and in the arid

West.
t Flow rorrte can be described by identiùing, e.g , hìbutary a, which flows through the review area, to flow into tributary b, which then flows into TNW'



(b)

Tributary stream order, ifknown: First.

General Tributary Cbaracteristics (check all that appl)'l:

Tributary is: X Natural

! ¡rtificiat (man-made). ExPlain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 3 feet

Average depth: 0.50 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

X silts X Sands

I cobbles
n Bedrock

! Other. Explain:

X Gravel

! Vegetation . TyPelo/o cover:

E Concrete

n Muck

Explain:

the presence of litter and debris

destruction of temestrial vegetation
the presence ofwrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in plant communitY

Tributary condition/stability [e.g., highly eroding, sloughing banks]'

Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Relatlvely strolght
Tributary gradient (approximate average slope): 5 %

(c) Flow:
Tributary provides for: Ephemeral flow
Estimate average number of flow events in review arealyearll'20

Describe flow regime: EPhemeral.

Other information on duration and volume:

Surface flow is: Dlscrete and eonfined' Characteristics:

Subswface flow: No. ExPlain findings:

! Dye (or other) test Performed:

Tributary has (check all that apply):

X se¿ and banks

X offvn¡6 (check all indicators that apply):

I clear, natural line impressed on the bank

! changes in the character of soil

! shelving
n vegetation matted down, bent, or absent

X leaf litter disturbed or washed away

I sediment deposition

! water staining

! other(list):
! Discontinuous OHWM.? Explain:

xx!
xx
¡!

If factors other than the oHwM were used to determine lateral extent of CWA jurisdiction (check all that apply):

E Higtr Tide Line indicated by: E ryltun High Water Mark indicated by:

- ¡ "il 
of scum line along shore objects ! survey to available datum;

! nn" shell or debris deposits (foreshore) E physical markings;

! physical markings/châracteristics ! vegetation lines/changes in vegetation types'

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characteri zet¡¡úary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc')'

Explain: Watershèdlas been impacted by past mining and logging practices and road building'

Identify specific pollutants, if known: Unknown'

6A natural or man-made discontinuity in the OHWM does not necessadly severjurisdiction (e.g., where the streatn temporarily flows underground, or where

the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is un¡elated to the waterbody's flow

regime (e.g., flow over a rock out.rop o.ìh.oogh a ðuhert), thà agencies will look for indicators offlow above and below the break'

7lbid.



a

(iv) Biological Characteristics. Channel supports (check all that apply):' ' X ñiparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average vvidth 100 feet or more.

! Wetland fringe. Characteristics:

! Habitat for:

! federally Listed species. Explain findings:

! Fist/spawn areas. Explain frndings:

! Other environmentally-sensitive species. Explain findings:

! Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres
Wetland type. ExPlain: .

Wetland quality. Explain: .

Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: PlckLi¡t. Explain:

Surface flow is: PickList
Characteristics:

Subsurface flow: Plck List. Explain findings:

! Dye (or other) test Performed:

(c) Wetland Adiacency Determination with Non-TNW:

! Directly abutting

! Not directly abutting

E Discrete wetland hydrologic connection. Explain:

! Ecological connection. ExPlain:

! Separatedbyberm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Plck'tl¡t river miles from TNW.
Project waters are Ptck List aerial (straight) rriles from TNW.
Flow is from: Pick Ll¡t.
Estimate approximate location of wetland as within the Plck List floodplain.

(ii) Chemical Characteristics:
Characteizewetland system (e.g., water color is clear, brown, oil hlm on surface; water quality; general watershed

characteristics; etc.). ExPlain:
Identify specific pollutants, if known :

(iii) Biological Characteristics. Wetland supports (check all that apply):

¡ Riparian buffer. Characteristics (type, average width): .

! Vegetation type/percent cover. Explain: '

n Habitat for:

! Federally Listed species. Explain findings:

! Fistr/spawn areas. Explain findings:

f] Other environmentally-sensitive species. Explain fi ndings:

! Aquatic/wildlife diversity. Explain hndings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Plck List
Approximately ( ) acres in total are being considered in the cumulative analysis.

3.



C.

For each wetland, specif, the following:

Directly abuts? (YÆ'{) Size (in acres) Directly abuts? (YÆ'{) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itselfand the functions performed

by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity
oi a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TltW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow

of water in the tributary and its proximity to a TflW, and the functions performed by the tributary and all its adjacent

wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a

tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside ofa floodplain is not solely determinative ofsignificant nexus.

Draw connections between the features documented and the effects on the TflW, as identified inthe Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:
. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
o Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
¡ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus fìndings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain

findings of presence or absence of sigrificant nexus below, based on the tributary itself, then go to Section III.D: UTJF-64 has an

ordinary high water mark (OHWM) and an intact riparian zone, provides habitat for salamanders and macroinveftebrates, and

retains sediment IÌom the lands surrounding it. The presence oflarge woody debris and leaves in varying stages ofdecay indicates

this stream has the capacity to transfer carbon and organic nutrients to downstream foodwebs. UTJF-64 in combination with other

small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants and

animals across the landscape. For these reasons, this small stream is an integral part of the regional hydrology, despite temporal

gaps in the surface flow to downstream streams and rivers.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TI,{Ws. Explain hndingsìf presence or absence of significant nexus below, based on the tributary in cornbination with all of its

adjacent wetlands, then go to Section III.D:

3. SignifÌcant nexus {indings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
prè."n"" or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Sigrrihcant nexus findings for seasonal RPW.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNIWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E TNws: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

D.



Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supportingthis conclusion is provided at Section III.B. Provide rationale indicatingthat tributary flows

seasonally:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).

E Other non-wetland waters: acres.

Identify type(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs.
E Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates forjurisdictional waters within the review area (check all that apply):

I Tributary waters: 400 linear feet 3 width (ft).

E Other non-wetland waters: acres.

Identify type(s) of waters :

Wetlands directly abutting an RPW that flow directly or indirectly into TÌ\Ws'
tr Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

E Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

E Wetlands directly abutting an RPW where hibutaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section IILB and rationale in Section lll.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acres'

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TflWs.

E Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data suppolting this

conclusion is provided at Section IILC.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPrÙs that flow directly or indirectly into TNMs.
El WetlanCi adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section IILC.

Provide estimates forjurisdictional wetlands in the review area: acres.

Impoundments of j urisdictional waters.e
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

tr Demonstrate that impoundment was created from "waters of the U.S.," or

tr Demonstrate that water meets the criteria for one of the categories presented above (1-6), or

tr Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED UNTERSTATE OR INTRA-STATE] \ryATERS,INCLUDING ISOLATED WETLANDS, THE USE,

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):I0

sSee Footnote # 3.
e To cornplete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
r0 Prior tò asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EP Ã Memorandum Regarding CllA Act Jurisdiction Following Røpønos.

tr
tr

3.

4.

5.

6.
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which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial pu:poses by industries in interstate commerce'

Interstate isolated waters. Explain:
Other lactors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).

E Other non-wetland waters: acres,

Identifo type(s) of waters: impoundments'

I Wetlands: acres.

F. NON-JURISDICTTONÀL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLÐ:

tr If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

E Review area included isolated waters with no substantial nexus to interstate (or foreigrr) commerce.

! prior to the Jan 2001 Supreme Court decision tn"SIlANCC," the review area would have been regulated based solelv on the

"Mìgratory Bird Rule" (MBR).

tr Waters dõ not meet the "significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

tr Other: (explain, ifnot covered above):

provide acÍeageestimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR

factors (i.e., pi"..n.. of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

judgment (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

El Lakes/ponds: acres.

tr Othernon-wetlandwaters: acres. Listtypeofaquaticresource:

I Wetlands: acres.

provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "sigrificant Nexus" standard, where such

a finding is required for jurisdiction (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

tr Lakes/ponds: acres.

tr Other non-wetland waters:

E Wetlands: acres.

acres. List type ofaquatic resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

[l Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Location, JWOUS .

El Data sheets prepared/submitted by or on behalf of the applicant/consultant.

n Of¡ce concurs with data sheets/delineation report'

E Office does not concur with data sheets/delineation report.

Data sheets prepared by the CorPs:

Corps navigable waters' study:

U,S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

E USCS 8 and 12 digit HUC maps.

U.S. Geological Suwey map(s). Cite scale & quad name: Jewell Ridge l:24,000.

USDANatural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/t¡cal wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):
or X Other (Name & Date): Site photos from fìeld visit taken December 12,2012.

Previous determination(s). File no. and date ofresponse letter:

E
tr
tr
tr
E

E]
tr
tr

tr
tr
tr
E
tr
tr
EI

tr
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV ofthe JD Form Instructional Guidebook.

SECTION I: BACKGROUND INT.ORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILD NAME, AND NUMBER: USACE Norfolk District, Virginia Highlands Field Office' NAO-2013-

00485, Unnamed Tributary to Jones Fork-óB (UTJT-68)

C. PROJECT LOCATION AND BACKGROUND IiT{FORMATION:
State: VA County/parish/borough:Buchanan City:N/A
Centercoordinatesof site(laVlongindegreedecimal format): l-at.37.2171" N, Inng.81.7685"W.

Universal Transverse Mercator:

Name of nearest waterbody: Jones Fork

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: lævisa Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

tr Check ifmap/diagram of review area and/or potential jurisdictional areas is/are available upon request.

E Cttect<ifothèrsitãs(e.g.,offsitemitigationsites,disposalsites,etc...)areassociatedwiththisactionandarerecordedona
different JD form.

D. REVTEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

E Offìce (Desk) Determination. Date:

Ei pi.l¿ Dìtermination. Date(s): Field determination made by staffof D.R. Allen & Associates on December 12 and 13,2012 and'

March 8 2013.

SECTION II: SUMMÀRY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no ,,navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. lRequiredl
E Waters subject to the ebb and flow of the tide'

E Wut".r areþresently used, or have been used in the past, or may be susceptible for use to transpoft interstate or foreigr commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are ,,waters of the U.5." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. lRequirefl

1. Waters of the U.S.
a. Indicate presence of waters ofU.S. in review area (check all that apply): t

tr TNWs, including territorial seas

t] Wetlands adjacent to TNWs

E Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs

tr Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

! Wetlands adacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to non-RPWs that flow directly or indirectly ìnto TNWs

t Impoundmentsofjurisdictionalwaters
tr Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S' in the review area:

Non-wetland waters: 230 linear feet: 3 width (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Eqt¡bllshed b.y OE-lyM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3

E Potentiallyjurisdictional waters and/or wetlands were assessed

Explain:

within the review area and determined to be notjurisdictional.

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
t eo. p".por", ofthis form, an RpW is defined as à tributary thit is not a TNlil and that typically flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 months).
3 Supporting documentation is presented in Section III F.
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SECTION III: CWÄ ANALYSIS

À. TIrMs AND WETLANDSADJACENT TO TNWs

The agencies will assert jurisdiction over TNWS and wetlands adjacent to TNWs. If the aquatic resource is a TN[W, complete

Section III.A.I and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III'4.1 and 2

and Section III.D.I.; otherwise, see Section III.B below.

TNW
Identify TNW:

S ummari ze rationale supportin g determination :

Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT Ä. TNW) AND ITS ADJACENT WETLA.I{DS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlânds' if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent

wateri" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g" typically 3

months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section III.D.4.

Ä wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EPÄ regions will include in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a significant nexus finding is not required as a matter of law.

If the waterbodya is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must

consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analgical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is

the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.8.L for

the tributary, Section IILB.2 for any onsite wetlands, and Section III.B3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TflWs that flow directly or indirectly into TllW

O General Area Conditions:
Watershed size: 21 ¡cres
Drainage area:2 acres
Average annual rainfall:41 inches

Average annual snowfall: l5 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! Tributary flows directly into TNW.
I Tributary flows through 3 tributaries before entering TNW.

Project waters are 20-25 river miles from TNW.
Project waters are I (or.lecc) river miles fiom RPW.

Project waters are 1$'20 aerial (straight) miles from TN'W.

Project waters are I (or lers) aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW5: UTJF-68 flows into UTJF-6. UTJF-6 flows into Jones Fork. Jones Fork flows into Dismal

Creek. Dismal Creek flows into the lævisa Fork.

o Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

'Sy'est.
5 Flow route can be described by idortifoing, e.g., tributary a, which flows through the revievv area, to flow into tributa¡y b, which then flows into TNW.

1.

)



(b)

Tributary stream order, ifknown: First.

General Tributarv Characteristics (check all that apply):
Tributary is: X Natural

E Artincial (man-made). Explain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 3 feet
Average depth: 0.50 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

X sitts X Sands

X Cobbles X Gravel

! Bedrock ! Vegetation. Typelo/o covet'.

! other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks].

Presence of run/riffl e/pool complexes. Explain:
Tributary geometry: Rèlatively stralght
Tributary gradient (approximate average slope): 5 %

(c) Flow:
-dbutury provides for: Epheme,ral flow
Estimate average number of flow events in review arealyear: ll'20

Describe flow regime: Ephemeral.
Other information on duration and volume:

Surface flow is: Dlscrete and conflned. Characteristics:

Subsurface flow: No. Explain findings:

! Dye (or other) test performed:

Tributary has (check all that apply):

X se¿ and banks

X OUWtr¡6 (check all indicators that apply):

X clear, natural line impressed on the bank

! changes in the character of soil

! shelving
! vegetation matted down, bent, or absent

I leaf litter disturbed or washed away

I sediment deposition

! water staining
! other(list):

! Discontinuous OHWM.7 Explain:

! Concrete

! Muck

Explain:

the presence of litter and debris

destruction of terrestrial vegetation
the presence ofwrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in plant community

xx
!
X
X!
n

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

E Uigtr Tide Line indicated by: E ¡4un High Water Mark indicated by:

! oil or scum line along shore objects ! swvey to available datum;

! fine shell or debris deposits (foreshore) ! physical markings;

! physical markings/characteristics n vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain: Watershed has been impacted by past mining and logging practices and road building.

Identify specific pollutants, if known: Unknown.

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporadly flows underground, or where

the OHWM has been ¡emoved by developrnent or agricultural practices). Where there is a break in the OHWM that is un¡elated to the wato'body's flow

regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for ind'icators offlow above and below the break.
?Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

! Wetland fringe. Characteristics:

! Habitat for:

! Federally Listed species. Explain fìndings:

! Fist/spawn areas. Explain findings:

! Other environmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TÌrlW

(l) Physical Characteristics:
lal General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland type. Explain: .

Wetland quality. ExPlain: .

Project wetlands cross or serve as state boundaries' Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Plck Ll¡t. Explain:

Surface flow is: Plek LlBt
Characteristics:

Subsurface flow: Piclt tl¡J. Explain findings:

n Oye (or other) test Performed:

(c) Wetland Adjacenc)¡ Determination with Non-TNW:
! Directly abutting

E Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. ExPlain:

! Separated byberm/barrier. Explain:

(d) 
er miles from TNW'

Project waters are Plck'I;lst aerial (straight) miles from TNW.
Flow is from: Plok'Llst.
Estimate approximate location of wetland as within the Plck Ll¡t floodplain.

(ii) Chemical Characteristics:
Characteize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). ExPlain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

! Riparian buffer. Characteristics (type, avera5e width): .

! Vegetation tlpe/percent cover. Explain: .

n Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain fi ndings:

fl Aquatic/wildlife diversity. Explain findings:

3. Characteristics ofall wetlands adjacent to the tributary (ifany)
Al1 wetland(s) being considered in the cumulative analysis: Plckl,lst
Approximately ( ) acres in total are being considered in the cumulative analysis.



C.

For each wetland, specifl, the following:

Directlv abuts? (Y,ô{) Size (in acres) Directlv abuts? (Y,4t{) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICÀNT NEXUS DETERMINATION

A signifÌcant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed

by any we¡ands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity

of a Tl\W. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW'
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow

of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent

we¡ands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g' between a

tributary and its adjàòent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or

outside ofa floodplain is not solely determinative ofsignificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook, Factors to consider include, for example:

o Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
o Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¡ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
. Oóás the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

l. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TÌ\Ws. Explain

Rn?ings of presence o. ubu"n." of significant nexus below, based on the tributary itself, then go to Section III.D: UTJF-68 has an

ordinaiy high water mark (OHWM) and an intact riparian zone, provides habitat for salamanders and macroinvertebrates, and

retains iediment from the Ìands sunounding it. The presence of large woody debris and leaves in varying stages of decay indicates

this stream has the capacity to transfer carbon and organic nutrients to downstream foodwebs. UTJF-6B in combination with other

small streams in the waterÀhed maintain biodiversity in downstream waters by providing movement corridors for plants and

animals across the landscape. For these reasons, this small stream is an integral part of the regional hydrology, despite temporal

gaps in the surface flow to downstream streams and rivers.

Z. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RP\ü flows directly or indirectly into

TÑWs. Explain findings of presence or absence of signihcant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RP\il but that do not directly abut the RPW. Explain findings of
prðr"n.. or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Significant nexus frndings for seasonal RPW.

DETERMINATIONS OF JURISDICTIONAÍ, FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLÐ:

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E tNws: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

2, RPWs that flow directly or indirectly into TNlWs.

D.



I Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

E tributariesofTNWwheretributarieshavecontinuousflow"seasonally''(e.g.,typicallythreemonthseachyear)are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

provide estimates forjurisdictional waters in the review area (check all that apply):

! Tributary waters: linear feet width (ft).

E Other non-wetland waters: acres'

Identify type(s) of waters:

3. Non-RPWs8 that flow directly or indirectly into TNWs.

E Waterbody that is not a ÑW or an RPW, but flows directly or indirectly into a TNW, and it has a signifìcant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

provide estimates forjurisdictional waters within the review area (check all that apply):

[l Tributary waters: 230 linear feet 3 width (ft).

E Other non-wetland waters: acres.

Identify type(s) of waters:

wetlands direcfly abutting an RPW that flow directly or indirectly into TNWs.

E wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

E Wetlands diiectly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

indicating that tributary ñ perennial in Section lIl.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

E wetlands directly abutting an RpW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.Bãnd rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jwisdictional wetlands in the review area: acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

E wettan¿i that do not directly abui an npW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated á-djacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section IILC.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs'

E Wettun¿i adjacent to such waters, and have whén considered in combination with the tributary to which they are adjacent and

with similariy situated a-djacent wetlands, have a sigrrificant nexus with a TNW are jurisdictional' Data supporting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres.

Impoundments of jurisdictional waters'e
As à general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

D Demonstrate that impoundment \üas created from "waters of the U'S'," or

E Demonstrate that water meets the criteria for one of the categories presented above (1 -6), or

tr Demonstrate that water is isolated with a nexus to commerce (see E below)'

E. ISOLATED UNTERSTATE OR INTRA-STATEI WATERS, INCLUDING ISOLATED WETLANDS, THE USE'

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ÄNY

SUCH WATERS (CHECK ALL THAT APPLY):r0

sSee Footnote # 3.
e To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
to p.ior to asserting or declining C\ilAlurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for

review consistent wittr the procõss desciibed in the CorpslEPA Memorand.um Regørding Cll/A Act Jurisdiction Followìng Rapønos.

4.

5.

6.

7-



which are or could be used by interstate or foreigr travelers for recreational or other purposes.

flom which fish or shellfìsh are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce'

Interstate isolated waters. Explain:
Other flactors. ExPlain:

Identify water body and summarize rationale supporting determination:

provide estimates forjurisdictional waters in the review area (check all that apply):

f] Tributary waters: linear feet width (ft)'

E Other non-wetland waters: acres.

Identi! type(s) of waters: impoundments'

E wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

tr ìrpot*tial wetlands *"r" ur."rr"á *ithin the review area [ese areas did not meet the criteria in the 1987 corps of Engineers

- Wãtland Delineation Manual and/or appropriate Regional

E Review area included isolated waters with no substantial (or foreign) commerce'

n prior to the Jan 2001 Supreme court decision in "s w area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

E Waters dã not meet the "sigrificant Nexus" standard, where such a finding is required for jurisdiction' Explain:

t] Other: (explain, ifnot covered above):

provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwater for irrigated agriculture), using best professional

judgment (check all that aPPIY):

h'Non-*"tland waters (i'"', tiuers, streams): linear feet width (ft)'

tr Lakes/ponds: acres.

E Othernon-wetlandwaters: acres.Listtypeofaquaticresource:

E wetlands: acres.

the review arealhal do not meet the "significant Nexus" standard, where such

ar feet, width (ft).

tr takes/ponds: acres.

E Othernon-wetlandwaters: acres. Listtypeofaquaticresource:

E Wetlands: acres'

SECTION IV: DATA SOURCES.

A. SUppoRTING DATA. I)ata reviewed for JD (check all that apply - checked items shall be included in case file and' where checked

and

ø applicant/consultant: l¡cation' JWOI]S '

E icant/consultant'

n Omce concurs with data sheets/delineation report'

! Omce does not concur with data sheets/delineation report'

Data sheets prePared bY the CorPs:

Corps navigable waters' studY:

U.S. Geological Survey Hydrologic Atlas:

E uscs NHD data.

E uscs 8 and 12 digit HUC maPs.

u.S. Geological survey map(s). cite scale & quad name: Jewell Ridge l:24,000'

USDA Natural Resources Conservation Service Soil Survey' Citation:

National wetlands inventory map(s). Cite name:

State/t¡cal wetland inventory map(s):

FEMAÆIRM maPs:

100-year Floodplàin Elevation is: (National Geodectic vertical Datum of 1929)

Photographs: fl Aerial (Name & Date):

o. X Ottt". (Ñame & Date): Site photos from field visit taken December 12'2012.

Previous determination(s). File no. and date ofresponse letter:
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BÀCKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Virginia Highlands Field Office, NAO-2013-

00485, Unnamed Tributary to Jones Fork-7 (UTJF-Ð

C. PROJECT LOCATION AND BACKGROUND II{FORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Centercoordl'natesofsite(lallongindegreedecimalformat): I-at.37.2171"N,Long.8l.7685'W.

Universal Transverse Mercator:
Name ofnearest waterbody: Jones Fork

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: lævisa Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

tr Check ifmap/diagram of review area and/or potential jurisdictional areas is/are available upon request.

tr Check ifothèr sites (e.g., offsite mitigation sites, disposal sites, etc. . .) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVÄLUATION (CHECK ALL THAT APPLY):

tr Ofüce (Desk) Determination. Date:

E piet¿Determination. Date(s): FielddeterminationmadebystaffofD.R.Allen&AssociatesonDecember12and13,2012and
March 8 2013.

SECTION II: SUMMARY OF FIITIDINGS
A. RHA SECTION IO DETERMINATION OF JURISDICTION.

There Atc no "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. lRequirefl
t] Waters subject to the ebb and flow of the tide.

t Waters are presently used, or have been used in the past, or may be susceptible for use to transpoft interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Aro "waters of the U.S." within Cle¿n Water Act (CWA) jwisdiction (as defined by 33 CFR part 328) in the review area. lRequiredf

L. Waters of the U.S.
a. Indicate presence ofwaters ofU.S. in review area (check all that apply): I

tr TNWs, including territorial seas

tr Wetlands adjacent to TNWs
tr Relatively permanent watersz (RPWs) that flow directly or indirectly into TNWs

tr Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

tr Impoundmentsofjurisdictionalwaters
D Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S' in the review area:
Non-wetland waters: 570 linear feet: 3 width (ft) and/or acÍes.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Ecøbllshed,bJpHlVM;
Elevation of established OTIWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
E Potentiallyjurisdictionalwatersand/orwetlandswereassessedwithinthereviewareaanddeterminedtobenotjurisdictional.

Explain:

I Boxes checked below shall be supported by completing the appropdate sections in Section III below.
, For purposes ofthis form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 months).
r Suppofing docurnentation is presented in Section III.F.
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SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TIYWS

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW' complete

Section III.A.I and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TI\W' complete Sections III.A.1 and 2

and Section III.D.1.; otherwise, see Section III.B below.

1. TNW
ldentify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize ¡ationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLA.NDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNrils where the tributaries are "relatively permanent

waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g.' typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TÌ\\il, but has year-round
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EPA regions will include in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a significant nexus finding is not required as a matter of law.

If the waterbodya is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has a signifïcant nexus with a TI\M. If the tributary has adjacent wetlands, the signifìcant nexus evaluation must

consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is

the tributary, or its adjacent wetlands, or both. Ifthe JD covers a tributary with adjacent wetlands, complete Section III.B.1 for
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B3 for all wetlands adjacent to that tributary, both onsite

and offsite, The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TltW

(i) General Area Conditions:
Watershed size: 32 acres
Drainage area:2 acres
Average annual rainfall:41 inches

Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! Tributary flows directly into TNW.

X tributary flows through 2 tributaries before entering TNW.

Project waters are 20-25 rwer miles from TNW.
Project waters are 1 (or less) river miles fiom RPW.

Project waters are 1S20 aerial (straight) miles from TNW.
Project \ryaters are 1 (or lesr) aerial (straight) miles from RPW'
Project \Ìaters cross or serye as state boundaries. Explain:

Identifo flow route to TNW5: UTJF-7 flows into Jones Fork. Jones Fork flows into Dismal Creek. Dismal Creek flows
into the Levisa Fork.

o Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be descljbed by identif,ing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW



Tributary stream order, if known: First.

General Tributary Characteristics (check all that applv):
Tributary is: X Natural

! Rrtificial (man-made). Explain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 3 feet
Average depth: 0.50 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

Tributary condition/stability [e.g., highly eroding, sloughing banks].

Presence of run/riffle/pool complexes. Explain:
Tributary geometry: Relatlvely stralght
Tributary gradient (approximate aveÍage slope): 5 %

(c) Flow:
Tributary provides for: Ephomeral flor
Estimate average number offlow events in review arealyear: ll-20

Describe flow regime: Ephemeral.
Other information on duration and volume:

Surface flow is: Discrete and conflned. Characteristics:

E Concrete

! Muck

Explain:

Subsurface flow: No. Explain findings:

! Oy" (or other) test performed:

Tributary has (check all that apply):

X ge¿ and banks

X OUWtr¡6 (check all indicators that apply):

X clear, natural line impressed on the bank

! changes in the character of soil

! shelving
! vegetation matted down, bent, or absent

X leaf litter disturbed or washed away

X sediment deposition
n water staining
! other(list):

! Discontinuous OFIWM.T Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

E uigtr Tide Line indicated by: E Mean High Water Mark indicated by:

! oil or scum lìne along shore objects ! survey to available datum;

! fine shell or debris deposits (foreshore) ! physical markings;

f] physical markings/characteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characteize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain:
Identify specific pollutants, if known: Unknown.

6A natural or man-made discontinuity in the OHWM does not necessarily severjurisdiction (e g., where the stream ternporarily flows underground, ot where

the OHWM has been removed by developrnent or agricultural practices). Vy'here there is a break in the OHWM that is unrelated to the waterbody's flow

regime (e.g., flow over a rock outcrop or through a culvert), the agencies wil'l look for indicators of flow above and below the break.
?tui¿.

(b)

X sitts
X cobbles
! Bedrock
f] Other. Explain:

I Sands

X Gravel
! Vegetation. Type/% cover:

xx!
xx
!
tr

the presence of litter and debris
destruction of tenestrial vegetation
the presence ofwrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in plant community



(iv) Biological Characteristics. Channel supports (check all that apply):

X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

! Wetland ÍÌinge. Characteristics:

! Habitat for:
! Federally Listed species. Explain findings:

E Fistr/spawn areas. Explain findings:

n Other environmentall y-sensitive species. Explain fi ndin gs:

! Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TllW that flow directly or indirectly into TNW

(D PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland type. Explain: .

Wetland quality. Explain: .

Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick LÍst. Explain:

Surface flow is: Plck List
Characteri stics:

Subsurface flow: Plck Llst. Explain frndings:

! Dye (or other) test performed:

1c) Wetland Adiacency Determination with Non-TNW:
! Directly abutting
! Not directly abutting

E Discrete wetland hydrologic connection. Explain:

! Ecological connection. Explain:

! Separatedby berm/barrier. Explain:

(d) Proximitv (Relationship) to TNW
Project wetlands are Plçk Ll¡t river miles from TNW.
Project waters are P'lck Llst aerial (straight) miles from TNW.
Flow is from: PlckLlst.
Estimate approximate location of wetland as within the Plck ttst floodplain.

(ii) Chemical Characteristics:
Characteize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

tr Riparian buffer. Characteristics (type, average \À,idth): .

tr Vegetation type/percent cover. Explain:.
! Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain findings:

! Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Plck Llst
Approximately ( ) acres in total are being considered in the cumulative analysis.



c.

For each wetland, specif, the following:

Directl)¡ abuts? (Y/1.{) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIG MFICÀNT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itselfand the functions performed

by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a signifìcant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TflW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine signifìcant nexus based solely on any speci{ìc threshold of distance (e.g. between a

tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of signifìcant nexus.

Draw connections between the features documented and the effects on the TIIW, as identifled inthe Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:
. Does the tributary in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
. Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNV/?
. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

suppoft downstream foodwebs?
. Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus lindings for non-RPW that has no adjacent wetlands and flows directly or indirectly into Tl{Ws. Explain

findings ofpresence or absence ofsignificant nexus below, based on the tributary itself, then go to Section III.D: UTJF-7 has an

ordinary high water mark (OHWM) and an intact riparian zone, provides habitat for salamanders and macroinvertebrates, and

retains sediment from the lands surrounding it. The presence of large woody debris and leaves in varying stages of decay indicates

this stream has the capacity to transfer carbon and organic nutrients to downstream foodwebs. UTJF-7 in combination with other

small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants and

animals across the landscape. For these reasons, this small stream is an integral part ofthe regional hydrology, despite temporal

gaps in the surface flow to downstream sfreams and rivers.

2. Signi{icant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TllWs. Explain findings of presence or absence of signihcant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section III.D:

3. Signifìcant nexus {indings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section IILD:

4. Significant nexus findings for seasonal RPW.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TflWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E TNWs: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNIWS.

D.



E Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

fl Tributaries of TNW where tributaries have continuous flow "seasonally'' (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows
seasonally:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).
E Other non-wetland \ùaters: acres.

Identify type(s) of waters:

3. Non-RP\üs8 that flow directly or indirectly into TllWs.
I Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates forjurisdictional waters within the review area (check all that apply):

I Tributary waters: 570 linear feet 3 width (ft).

E Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into Tl{Ws.
E Wetlands directly abut RPIV and thus are jurisdictional as adjacent wetlands.

E Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section lll.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

E Wetlands directly abutting an RPW where tributaries typically flow "seasona11y." Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jwisdictional wetlands in the revlew area: acres.

5. ìiletlands adjacent to but not directly abutting an RPìil that flow directly or indirectly into TfMs.
t] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adacent

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TftWs.
tr Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data suppoting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters,e
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

E Demonstrate that impoundment was created from "waters of the U.S.," or

tr Demonstrate that water meets the criteria for one of the categories presented above (1 -6), or

tr Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED UNTERSTATE OR INTRA-STATEI WATERS, INCLUDING ISOLATED WETLANDS, THE USE,

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING AT{Y
SUCH WATERS (CHECK ALL THAT APPLYJ:IO

sSee Footnote # 3.
e To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
r0 Prior to asserting or declining C\üAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EP A. Memorandum Regørding CIVA Act Jurisd.iction Following Rapønos.



which are or could be used by interstate or foreigr travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).
E Other non-wetland waters: acres.

Identifu type(s) of waters: impoundments.

E Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

tr If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements'

E Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

! Prior to the Jan 2001 Supreme Court decision in"SlttANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

tr Waters do not meet the "sigrrificant Nexus" standard, where such a finding is required for jurisdiction. Explain:

tr Other: (explain, ifnot covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., pi".ence ofmigratory birds, presence ofendangered species, use ofwater for irrigated agriculture), using best professional

judgment (check all that apply):
I Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

E] takes/ponds: acres.

tr Other non-wetland waters:

fl Wetlands: acres.

acres. List type of aquatic resource:

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such

a finding is required forjurisdiction (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

tr takes/ponds: acres.

tr Other non-wetland waters:

tr Wetlands: acres.

SECTION IV: DATA SOURCES.

acres. List type ofaquatic resource:

A. SUppORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

tr Maps, plans, plots or plat submitted by or on behalf of the applicanlconsultant: Location, JWOUS .

E Data sheets prepared/submitted by or on behalf of the applicanlconsultant.

! Otfice concurs with data sheets/delineation report.

E Ofüce does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters' study:

U.S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

! USCS 8 and 12 digit HUC maps.

U.S. Geological Suwey map(s). Cite scale & quad name: Jewell Ridge 1:24,000-

USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/l¡cal wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):
or X Other (Name & Date): Site photos from field visit taken December 12,2012.

Previous determination(s). File no. and date ofresponse letter:

tr
E
E
EI
tr

tr
tr
n

tr
tr
E
tr
tr
tr
tr
tr
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B. ADDITIONAL COMMENTS TO SUPPORTJD:
Watershed areas represented on this jwisdictional determination form are calculated as the entire drainage area of each particular stream

being reviewed Drainage areâs Íepresented on this form are calculated as the drainage area for each particular stream that exists within the

projelø boundary. Project boundariãs are labeled on thejurisdictional determination map. UT¡f-7 is an ephemeral stream. The beginning

èvaluation point for this determination is 37.2058, 81.7689 and the end point for evaluation is37.2A69'81J675. S'tream lengths being

evaluated are highlighted and located on the jurisdictional deûermination map.Ttie nearest TN'W, the tævisa Fork, is located at approximately,

37.2333,82.0435, 20 river miles downstream, near Vansant.



APPROVED JURISDICTIONAL DETERMINÀTION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, virginia Highlands Field offÌce, NAo-2013-

00485, Unnamed Tributary to Jones Fork-8 (UTJF-8)

C. PROJECT LOCATION AND BACKGROUND IIIIFORMATION¡
State: VA County/parish/borough: Buchanan City: N/A
Centercoordinatesofsite(lallongindegreedecimalfotmat): LaL37.2171"N,Long.81.7685'W.

Universal Transverse Mercator:

Name of nearest waterbody: Jones Fork

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Iævisa Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

E Check if map/diagrám of review area and/or potentìal jurisdictional areas is/are available upon request.

E Check ifother sitãs (e.g., offsite mitigation siìes, disposal sites, etc. . .) are associated with this action and are recorded on a

diflerent JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ÀLL THAT APPLY):

tr Office (Desk) Determination. Date:

E fi.n O.t"..1nation. Dat{s): Field determination made by staffof D.R. Allen & Associates on December 12 and 13,2012 and

March 8 2013.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are to ,'navigablewaters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. lRequiredl
E Waters subject to the ebb and flow of the tide.

t waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

ExPlain:

B. CWA SECTION 404 DETERMINATION OF JURJSDICTION.

There Are ,,waters of the u.s.', within clean water Act (cwA) jurisdiction (as defined by 33 cFR part 328) in the review area. lRequiredl

1. Waters of the U.S.
a. Indicate presence ofwaters ofu.s. in review area (check all that apply): I

E TNWs, including territorial seas

tl Wetlands adiacent to TNWs

E Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs

E Non-RPWs that flow directly or indirectly into TNWs

E Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

E Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

t] Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

E Impoundmentsofjurisdictionalwaters
tr Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: 810 linear feet: 3 width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Ertablirhed,by-O-IIWMt
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicabte):3

tr pãi.trti"f iv jurisdictional watèrs and/or wètlands were assessed within the review area and determined to be not jurisdictional.

ExPlain:

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
t eo. p".po.", ofthis fonn, an Rpw is defined as à trib"ta.y ttrát is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 months).
r Supporting documentation is presented in Section III.F.
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SECTION III: CWA ANALYSIS

A. TItlWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TllWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete

Section III.A.1 and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TflW, complete Sections III.A.1 and 2

and Section III.D.I.; otherwise, see Section III.B below.

I. TNW
Identify TNW:

Summ ari ze rationale supporting determ ination :

2. Wetlandadjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANÐ:

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies wilt assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent

waterã" @pWs), i.e. 1¡iËu1¿ries that typically flow year-round or have continuous flow at least seasonally (e.g" typically 3

months). A wetland that directly abuti an RpW is also jurisdictional. If the aquatic resource is not a TflW, but has year-round

lpereníia¡ flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow'

skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EpA regions will include in the record any available information that documents the existence of a significant nexus between a

relativeiy permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water' even

though a significant nexus finding is not required as a matter of law.

If the waterbodya is not an RpW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has á significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must

consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines' for

analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is

the iibutary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B-1 for

the tributary, Section iU.n.Z to. any onsite wetlands, and Section III.B3 for all wetlands adiacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(D General Area Conditions:
Watershed size: 47 acres
Drainage area: 7 acreg
Average annual rainfall:41 inches

Average annual snowfall: l5 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! Tributary flows directlY into TNW.

I Tributary flows through 2 tributaries before entering TNW'

Project waters are 20,25 river miles from TNW'
Project waters are 1:(or'less) river miles from RPW.

Project waters are l5-J0 aerial (straight) miles from TNW.
Project waters are I (or'less) aerial (straight) miles from RPW'

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW5: UTJF-8 flows into Jones Fork. Jones Fork flows into Dismal Creek. Dismal Creek flows

into the lævisa Fork.

a Note that the Inshuctional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

Vy'est.
s Flow route can be described by identifoing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW'



(b)

Tributary stream order, if known: First.

General Tributary Characteristics (check all that apply):
Tributary is: X Natural

! Rrtlnciat (man-made). Explain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 3 feet
Average depth: 0.5 feet
Average side slopes: 2;1.

Primary tributary substrate composition (check all that apply):

fi sitts X sands

! Cobbles X Gravel
! Concrete

! Muck

the presence of litter and debris

destruction of terrestrial vegetation
the presence ofwrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in plant community

! Bedrock ! Vegetation. Typel"/o cover:

! Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence of run/riffleþool complexes. Explain:
Tributary geometry: Relattveþ str¡lght
Tributary gradient (approximate average slope): 5 %

(c) Flow:
Tributary provìdes for: Sea¡on¡l flov
Estimate average number of flow events in review arealyear: 20 (ot greÊter)

Describe fl ow regime: Ephemeral/Intermittent.
Other information on duration and volume:

Surface flow is: Dl¡crete and confined. Characteristics:

Subsurface flow: No. Explain findings:

! Dye (or other) test performed:

Tributary has (check all that apply):

X se¿ and banks

X Orrvn¡ó (check all indicators that apply):

X clear, natural line impressed on the bank

! changes in the character ofsoil
! shelving
! vegetation matted down, bent, or absent

X le¿f litter disturbed or washed away

X sediment deposition

! water staining
! other(list):

n Discontinuous OFIWM.T Explain:

If factors other than the OTIWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

fl HiCh Tide Line indicated by: E Mean High Water Mark indicated by:

! oil or scum line along shore objects ! survey to available datum;

n fine shell ordebris deposits (foreshore) ! physical markings;

! physical markings/characteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily frlm; water quality; general watershed characteristics, etc').

Explain: Watershed has been impacted by past mining and logging practices and road building.

Identify specific pollutants, if known: Unknown.

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporatily flows underground, or where

the OHWM has been removed by development or agricultural practices) Where there is a break in the OHWM that is unrelated to the waterbody's flow

regirne (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators offlow above and below the break.
?Ibid.

xx!xx
!
!



2.

(iv) Biological Characteristics. Channel supports (check all that apply):' - 
X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

tr Wetland fringe. Characteristics:

n Habitat for:

! Federally Listed species. Explain findings:

! FislVspawn areas. Explain findings:

! Other environmentally-sensitive species' Explain fi ndings:

I Aquatic/wildlife diversity. Explain findings: Benthic macroinvertebrate and salamander habitat'

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TltW

(i) PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland type. ExPlain: .

Wetland quality. ExPlain: .

Project wetlands cross or serve as state boundaries. Explain:

1b) General Flow Relationship with Non-TNW:
Flow is: PickLlst. Explain:

Surface flow is: Plclt Ll¡t
Characteristics:

Subsurface flow: Plck Ll¡t. Explain findings:

E Dye (or other) test Performed:

(c) Wetland Adjacency Determination with Non-TNW:

! Directly abutting

n Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. Explain:

! Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straighQ miles from TNW.

Flow is ÍÌom: PlckLl¡t.
Estimate approximate location of wetland as within the Plck List floodplain.

(ii) Chemical Characteristics:
Characteize\iletland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). ExPlain :

Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

! Riparian buffer. Characteristics (type, average width): .

tr Vegetation type/percent cover. Explain: .

¡ Habitat for:

I Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

n Other environmentally-sensitive species. Explain hndings:

! Aquatic/wildlife diversity. Explain findings:

Characteristics ofall wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Ptck Ll¡t
Approximately ( ) acres in total are being considered in the cumulative analysis.

3.



c.

For each wetland, specif, the following:

Directlv abuts? (Y/f{) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A signifìcant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed

by a-ny welands adjacent to the tributary to determine if they signiÍÌcantly affect the chemical, physical, and biological integrity

oi a TIrlW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.

Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow

of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent

we¡ands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a

tributary and its adjaòent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or

outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TllW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

o Does the tributary in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
. Does the tributary in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

o Does the tributary in combination with its adjacent wetlands (ifany), have the capacity to transfer nutrients and organic carbon that

suppoft downstream foodwebs?
. Oóés the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain

fin?ings of presence or abìence of significant nexus below, based on the tributary itselt then go to Section III.D: UTJF-8 has an

ordinaiy high water mark (OHWM) and an intact riparian zone, provides habitat for salamanders and macroinvertebrates, and

retains iediment from the iands surrounding it. The presence of large woody debris and leaves in varying stages of decay indicates

this stream has the capacity to transfer carbon and organic nutrients to downstream foodwebs. UTJF-8 in combination with other

small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants and

animals across the landscape. For these reasons, this small stream is an integral part of the regional hydrology, despite temporal

gaps in the surface flow to downstream streams and rivers.

Z. Significant nexus fÌndings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TÑWs. Explain findingsif presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW' Explain findings of
prãr"n.. or absence ofsignificant nexus below, based on the tributary in combination with all ofits adjacent wetlands, then go to

Section III.D:

4. Significant nexus findings for seasonal RPW. UTJF-8 has an ordinary high water mark (OHWM) and an intact riparian zone,

prõvides habitat for salamanders and macroinvertebrates, and retains sediment from the lands surrounding it. The presence of large

woody debris and leaves in varying stages of decay indicates this stream has the capacity to transfer carbon and organic nutrients to

downÃtream foodwebs. UTJF-8 in combination with other small streams in the watershed maintain biodiversity in downstream

waters by providing movement corridors for plants and animals across the landscape. For these reasons, this small stream is an

integral putt ofth.."gional hydrology, despitetemporal gaps in the surface flow to downstream streams and rivers.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WÀTERS/WETLÀNDS ARE (CHECK ALL
THAT APPLY):

D.



1.

sSee Footnote # 3.
e To complete the analysis refer to the key in Section III.D.6 of the Insür.rctional Guidebook

3.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E .I"t tWs: linear feet width (ft), Or, acres.

I Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TflWs'
E Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

I TributariesofTNWwheretributarieshavecontinuousflow"seasonally''(e.g.,typicallythreemonthseachyear)are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally: Water was present during the December 12 and 13 2012 site visit. National Wether Service data shows that rainfall

in the area was approximately 0.6 inches on December 10. Even with the previous rain the stream is fairly small and is likely
to go dry during the warmer months

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: 110 linear feet 3 width (ft).

E Other non-wetland waters: acres.

Identify type(s) of waters:

Non-RPWs8 that flow directly or indirectly into TllWs.
El Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW isjurisdictional. Data supportingthis conclusion is providedat Section TII.C.

Provide estimates forjurisdictional waters within the review area (check all that apply):

[l Tributary waters: 700 linear feet 3 width (ft).

El other non-wetland waters: acres.

Identify type(s) of waters:

\üetlands directly abutting an RPW that flow directly or indirectly into TllWs.
E Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

E Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

indicating that tributary is perennial in Section lll.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

E Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section ILI.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to but not directly abufting an RPW that flow directly or indirectly into TlIWs.
tr Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

E Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a significant nexus with a TNW arejurisdictional. Data supporting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres.

Impoundments of jurisdictional waters,e
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

tr Demonstrate that impoundment was created ÍÌom "waters of the U.S.," or

tr Demonstrate that water meets the criteria for one of the categories presented above (1 -6), or

E Demonstrate that water is isolated with a nexus to commerce (see E below).

4.

5.

6.



E. ISOLATED UNTERSTATE OR INTRA-STATEI WATERS, INCLUDING ISOLATED WETLANDS, THE USE'

DEGRADÀTION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING AT{Y

SUCH WATERS (CHECK ALL THAT APPLY):IO

E which are or could be used by interstate or foreign travelers for recreational or other purposes.

E from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

E which are or could be used for industrial pr¡rposes by industries in interstate commerce.

D Interstate isolated waters. Explain:

E Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: Iinear feet width (ft).

E Other non-wetland waters: acres.

Identiñ7 type(s) of waters: impoundments.

E wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

tr If potential wetlands *... urr"rr.á within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and./or appropriate Regional Supplements.

E Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

! prior to the Jan 2001 Supreme Court decision tn"SItttANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

D Waters dð not meet the "significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

D Other: (explain, ifnot covered above):

provide acÍeageestimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR

factors (i.e., pi"r"n.. ofmigratory birds, presence ofendangered species, use ofwater for irrigated agriculture), using best professional

judgment (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

E lakes/ponds: acres.

tr Other non-wetland waters: acres. List type ofaquatic resource:

E Wetlands: acres.

provide acreage estimates for non-jwisdictional waters in the review area that do not meet the "significant Nexus" standard, where such

a finding is required for jurisdiction (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

tr t-akes/ponds: acres.

tr Other non-wetland waters:

E Wetlands: acres.

acres. List type ofaquatic resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DÀTA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

I tytaps, plans, plots or plat submitted by or on behalf of the applicanlconsultant: location, JWOUS .

tr Data sheets prepared/submitted by or on behalf of the applicant/consultant.

! Omce concurs with data sheets/delineation report.

n Omce does not concur with data sheets/delineation report.

Data sheets prepared by the CorPs:

Corps navigable waters' study:

U.S. Geological Swvey Hydrologic Atlas:

n uscs NHD data.

n USCS 8 and 12 digit HUC maps.

U.S. Geological Suwey map(s). Cite scale & quad name: Jewell Ridge l:24'000-

USDANatural Resources Conservation Service Soil Survey. Citation:

r0 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for

review consistent with the procõss desciibed in the Corps/EP Ã Memorøndum Regørding CWA Act Jurisdiction Following Rapanos.

F.

E
tr
tr

tr
E
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National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):
FEMAÆIRM maps:
1OO-year Floodplain Elevatjon is: (National Geodectic Vertical Datum of 1929)

Photographs: E Aerial (Name & Date):
or X Other (Name & Date): Site photos from field visit taken December 12,2012.

Previous determination(s). File no. and date ofresponse letter:
Applicable/supporting case law:
Applicable/supporting scientifi c literature:
Other information (please speciff) :

B. AI'DITIONAL COMMENTS TO SI]PPORTJD:
Watershed areas represented on this jurisdictional determination form are calculated as the entire drainage area of each particular stream

being reviewed. Drainage areas represented on this form are calculated as the drainage area for each particular sffeam that exists within the

projãct boundary. Projectboundaries are labeled on thejurisdictional determination map. UTJF-8 has ephemeral and intermittent stream

i.rtiotr., Thebeginningevaluationpointforthisdeterminationis3T.2lsT,Sl.T659andtheendpointforevaluationis3T.2lST,8l.T686.The
stream becomes and RPW at approximately 37.2188,81.7683. Stream lengths being evaluated are highlighted and located on the
jurisdictional determination map.The nearest TNW, the tævisa Fork, is located at approximately,3.7.2333,82.M35, 20 river miles

downstream, near Vansant

H



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Virginia Highlands Field Office' NAO-2013-
00485, Unnamed Tributary to Jones Fork-9 (UTJT-9)

C. PROJECT LOCÄTION AND BACKGROUND II{FORMATION:
State: VA County/parish/borough:Buchanan City:N/A
Center coordinates of site (lallong in degree decimal format): I-at. 37 .2171" N, t ong. 81.7685" W.

Universal Transverse Mercator:
Name ofnearest waterbody: Jones Fork

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Iævisa Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

tr Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

tr Check if other sites (e.g., offsite mitigation sites, disposal sites, etc. . .) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
t] Ofiìce (Desk) Determination. Date:

E Field Determination. Date(s): Field determination made by staffof D.R. Allen & Associates on December 12 and 13,2072 and

March 8 2013.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no "navigable waters of the U^L" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR patt 329) in the

review area. lRequi redl
tr Waters subject to the ebb and flow of the tide.

tr Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are "waters of the U.5." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. lRequirefl

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): I

tr TNWs, including territorial seas

E Wetlands adjacent to TNWs
E Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs

tr Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

E Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

tr Impoundmentsofjurisdictionalwaters
E Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of w¡ters of the U.S. in the review area:
Non-wetland waters: 1,750 linear feet: 3 width (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Est¡blt¡héd byOH,lY-M;
Elevation of established OFIWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3

E Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

ExPlain:

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.

' Fo. purposes ofthis forrr, an RPW is defined as a tributary that is not a TNW and that typical'ly flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 months).
3 Supporting documentation is presented in Section III.F.
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SECTION III: CWA ANALYSIS

A. TllWs AND WETLANDS ADJACENT TO TlIWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete

Section III.A.1 and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2

and Section III.D.I.; otherwise, see Section III.B below.

1. TNW
Identify TNW:

Summari ze rationale supportin g determination :

2. Wetlandadjacentto TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJÄCENT WETLÄNDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapan¿s have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TllWs where the tributaries are "relatively permanent

waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g" typically 3

months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EPA regions will include in the record any available information that documents the existence of a signifìcant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a significant nexus finding is not required as a matter of law.

If the waterbodya is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has a significant nexus with a T|IW. If the tributary has adjacent wetlands, the signifìcant nexus evaluation must

consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identifÏed in the JD request is

the tributary, or its adjacent wetlands, or both. Ifthe JD covers a tributary with adjacent wetlands, complete Section III'8.1 for
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B3 for all wetlands adjacent to that tributar¡ both onsite

and offsite, The determination whether a significant nexus exists is determined in Section III.C below.

l. Characteristics of non-TlMs that flow directly or indirectly into TNW

O General Area Conditions:
Watershed size: 66 ¡cres
Drainage area: 14 acres
Average annual rainfall:41 inches

Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! Tributary flows directly into TNW.
I tributary flows through 2 tributaries before entering TNW.

Project waters aÍe 20-25 river miles ÍÌom TNW.
Project waters are 1 (or lers) river miles from RPW.

Project \üaters are 15-20 aerial (straight) miles from TNW.
Project waters are I (or less) aerial (straight) miles from RPW'
Project waters cross or serye as state boundaries. Explain:

Identify flow route to TNW5: UTJF-9 flows into Jones Fork. Jones Fork flows into Dismal Creek. Dismal Creek flows
into the lævisa Fork.

a Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNVr'.



(b)

Tributary stream order, if known: First.

General Tributary Characteristics (check all that apply):
Tributary is: X Natural

!,qrtinclal (man-made). Explain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 3 feet

Average depth:0.5 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

X silts X sands

X cobbles fi Gravel

! Bedrock ! Vegetation. TypelYo covet'.

! other. Explain:

Tributary condition/stability [e. g., highly eroding, sloughing banks].

Presence of run/rifile/pool complexes. Explain:
Tributary geometry: Relatlvely stralght
Tributary gradient (approximate average slope): 5 %

! Concrete

n vuck

Explain:

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in plant community

(c) Flow:
Tributary provides for: Se¡lon¡l flow
Estimate average number of flow events in review arcalyear:20'(or greater)

Describe fl ow regime: Intermittent.
Other information on duration and volume:

Surface flow is: Dlscrete and co¡fined. Characteristics:

Subsurface flow: No. Explain findings:

n Oye (or other) test performed

Tributary has (check all that apply):

X ge¿ and banks

X OffWv6 (check all indicators that apply):

X clear, natural line impressed on the bank

! changes in the character of soil

! shelving
! vegetation matted down, bent, or absent

X leaf litter disturbed or washed away

I sediment deposition
! water staining
! other(list):

! Discontinuous OHWM.7 Explain:

xx!xx
!!

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

I Hlgtr Tide Line indicated by: E Mean High Water Mark indicated by:

n oil or scum line along shore objects ! survey to available datum;

E fine shell or debris deposits (foreshore) ! physical markings;

! physical markings/characteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.)

Explain: Watershed has been impacted by past mining and logging practices and road building.
Identifi, specific pollutants, if known: Unknown.

6A natural or man-made discontinuity in the OHWM does not necessarily severjurisdiction (e.g., where the stream temporarily flows underground, or where

the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicato¡s offlow above and below the break.

1¡i¿.



(iv) Biological Characteristics. Channel supports (check all that apply):

X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

! Wetland fringe. Characteristics:

tr Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain findings:

I Aquatic/wildlife diversity. Explain hndings: Benthic macroinvertebrate habitat.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(Ð PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres
Wetland type. Explain: .

Wetland quality. Explain: .

Project wetlands cross or serye as state boundaries. Explain:

1b) General Flow Relationship with Non-TNV/:
Flow is: PlckLlst. Explain:

Surface flow is: Plckrl,lst
Characteri stics:

Subswface flow: Plck Llst. Explain findings:

! Dye (or other) test performed:

(c) Wetland Adjacenc)¡ Determination with Non-TNW:
! Directly abutting

! tiot directly abutting
! Discrete wetland hydrologic connection. Explain:

! Ecological connection. Explain:

! Separatedbyberm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Plck. ,lst river miles from TNW.
Project waters are Plck List aerial (straight) miles fiom TNW.
Flow is fiom: PlckLlst.
Estimate approximate location of wetland as within the Plck Llst floodplain.

(ii) Chemical Characteristics:
Characlenze wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
! Riparian buffer. Characteristics (type, average width): .

! Vegetation type/percent cover. Explain: .

! Habitat for:

! federally Listed species. Explain hndings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain fi ndings:

! Aquatic/wildlife diversity. Explain findings :

3. Characteristics ofall wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Plck Ll¡t
Approximately ( ) acres in total are being considered in the cumulative analysis.



c.

For each wetland, speci$, the following:

Directl)¡ abuts? (Y/N) Size (in acres) Directly abuts? (YAI) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed

by any wetlands adjacent to the tributary to determine if they significantly affect the chemical' physical, and biological integrity
oi a TlrtW. For each of the following situations, a signifïcant nexus exists if the tributar¡ in combination with all of its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TÌ\iW.

Considerations when evaluating signifïcant nexus include, but are not limited to the volume, duration, and frequency of the flow

of water in the tributary and its proximity to a TllW, and the functions performed by the tributary and all its adjacent

wetlands, It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a

tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland Iies within or

outside of a floodplain is not solely determinative of signifìcant nexus.

Draw connections between the features documented and the effects on the TNW, as identifìed inthe Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:
o Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for hsh and

other species, such as feeding nesting, spawning, or rearing young for species that are present in the TNW?

o Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

support down stream foodwebs?
r Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs' Explain

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
fÑWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Signifïcant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
p.èr"nce or absence of signihcant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Significant nexus findings for seasonal RPW. UTJF-9 has an ordinary high water mark (OHWM) and an intact riparian zone,

próvides habitat for salamanders and macroinvefiebrates, and retains sediment ÍÌom the lands surrounding it. The presence of large

woody debris and leaves in varying stages of decay indicates this stream has the capacity to transfer carbon and organic nutrients to

downitream foodwebs. UTJF-9 in combination with other small streams in the watershed maintain biodiversity in downstream

waters by providing movement corridors for plants and animals across the landscape. For these reasons, this small stream is an

integral part ofthe regional hydrology, despite any temporal gaps in the su¡face flow to downstream streams and rivers.

DETERMINATIONS OF JURISDICTIONAL FII\DINGS. THE SUBJECT WATERSiWETLAI{DS ARE (CHECK ALL
THAT APPLY):

1. TI\Ms and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E TNWs: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs'

D.



Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide dala and rationale indicating that

tributary is perennial:
Tributaries of TNW where tributaries have continuous flow "seasonally'' (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonally: Water was present during the December 12 and 13 2012 site visit. National Wether Service data shows that rainfall
in the area was approximately 0.6 inches on December 10. Even with the previous rain the stream is fairly small and is likely
to go dry during the waÍner months .

Provide estimates forjurisdictional waters in the review area (check all that apply):

fi Tributary waters: 1,750 linear feet 3 width (ft).

E Other non-wetland waters: acres.

Identify type(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs.
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates forjurisdictional waters within the review area (check all that apply):

I Tributary waters: linear feet width (ft).
E Other non-wetland waters: acres.

Identify type(s) of waters:

Wetlands directly abutting an RPW that flow directly or indirectly into TNIWs.

E Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

E Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

E Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section lIl.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acÍeage estimates forjurisdictional wetlands in the review area: acres.

\iletlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNlWs.

E Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TllWs.
E Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Dafa supporting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres'

Impoundments of jurisdictional waters.e
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

tr Demonstrate that impoundment was created from "waters of the U.S.," or

E Demonstrate that water meets the criteria for one of the categories presented above ( 1 -6), or

tr Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLÄTED UNTERSTATE OR rNTRA-STATEI WATERS, TNCLUDING ISOLÄTED WETLAT\DS, THE USE,

DEGRÀDATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTÄTE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL TIIAT APPLÐ:r0

sSee Footnote # 3.
e To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook

tr
tr

3.

4.

5.

6.

7.



which are or could be used by interstate or foreign travelers for recreational or other pulposes.

fiom which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial püposes by industries in interstate commerce.

Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).
f] Other non-wetland waters: acres.

Identifu type(s) of waters: impoundments.

I Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT ,{PPLÐ:
tr If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements'

E Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

tr Prior to the Jan 2001 Supreme Court decision in"SWANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

E Waters do not meet the "significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

tr Other: (explain, ifnot covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., pies"n"" ofmigratory birds, presence ofendangered species, use ofwater for irrigated agriculture), using best professional

judgment (check all that apply):

fl Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

E Lakes/ponds: acres.

E Other non-wetland waters:

E Wetlands: acres.

acres. List type of aquatic resource:

provide acreage estimates for non-jurisdictional waters in the review arealhat do not meet the "significant Nexus" standard, where such

a finding is required forjurisdiction (check all that apply):

E Non-wetland waters (i.e., rivers, sheams): lìnear feet, width (ft).

tr lakes/ponds: acres.

tr Other non-wetland waters:

tr Wetlands: acres.

acres. List type ofaquatic resource:

SECTION IV: DATÄ SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

[l tr¡aps, plans, plots or plat submitted by or on behalf of the applicanVconsultant: Location, JWOUS .

A Data sheets prepared/submitted by or on behalf of the applicant/consultant.

! Office concurs with data sheets/delineation report.

! Offrce does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:
Corps navigable waters' study:
U.S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

! USCS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: Jewell Ridge 1:24,000.

USDA Natu¡al Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:

State/t¡cal wetland inventory map(s):

FEMA/FIRM maps:
1OO-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: E Aerial (Name & Date):

r0 prior to asserting or declining CWA jurisdiction based solely on this categor¡ Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps[EPA. Memorøndum Regørding ClltA Act Jurisdiction Following Røpønos.

trfl
tr
tr
tr

E
tr
E]

EI
tr
E]
tr
D
tr
tr
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or X Other (Name & Date): Site photos from field visit taken Deçember 12,2012.

Previous determination(s). File no. and.date of response letter:

Applicable/supporting case law :

Applicable/suppotting scientifi c literatu¡e:
Other information (please specifi,) :

B. ADDITIONAL COMMENTS TO SUPPORT JD: Theareas surrounding the evaluation area have been impacted by

logging.Watershed areas represented on this jurisdictional determination form are calcul¿ted as the entire drainap area of each particular

strãm being reviewe.d. Drãinage areas represented on this form are calculated as the drainage area for each particular streâm that exists

within the pioject boundary. prõject boundaries are labeled on the jurisdictional determination map. UTJF-9 is an intermittent stream. The

beginning àvaiuation poini for this determinatio¡ is37.2212,81.7657 and the end point for evaluation js 37.2226,81.7710. The stream

tecomes aod RpW at ãppro ximately 37 .2212, 8l .7 657 . Stream lengths being evaluated are highlighted and locatcd on the jurisdictional

determination map.The nearest TNW, the I.ævisa Fork, is located at approximately,37.2333, 82.M35' 20 river miles downsheam, near

Vansant.

ffi
m



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Virginia Highlands Field Office, NAO-2013-
00485, Jones Fork

C. PROJECT LOCATION AND BACKGROU¡D II{FORMATION:
State: VA County/parish/borough:Buchanan City:N/A
Centercoordinatesofsite(lallongindegreedecimalformat): I-at.37.2177"N,Long.81.7685"[y.

Universal Transverse Mercator:
Name of nearest waterbody: Dismal Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: tævisa Fork
Name of watershed or Hydrologic Unit Code (HUC): 05070202

tr Check ifmap/diagram of review area and/or potential jurisdictional areas is/are available upon request.

E Checkifothersites(e.g.,offsitemitigationsites,disposalsites,etc...)areassociatedwiththisactionandarerecordedona
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
E Ofüce (Desk) Determination. Date:

8 fiet¿Determination. Date(s): FielddeterminationmadebystaffofD.R.Allen&AssociatesonDecember12and13,2012and
March 8 2013.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURJSDICTION.

There Are no "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. lRequired]

ff Waters subject to the ebb and flow of the tide.

f] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are "waters of the U.5." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. lRequirefl

1. Waters of the U.S.
a. Indicate presence ofwaters ofU.S. in review area (check all that apply): I

tr TNWs, including territorial seas

E Wetlands adjacent to TNWs
tr Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs
n Non-RPWs that flow directly or indirectly into TNWs
t] Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

El Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
n Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
t] Impoundmentsofjurisdictionalwaters
E Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1 ,330 linear feet: 5 \ /idth (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Est¡büshed by,OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
E Potentiallyjurisdictionalwatersand/orwetlandswereassessedwithinthereviewareaanddeterminedtobenotjurisdictional.

ExPlain:

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.

' For purposes ofthis fonn, an RPW is dehned as a tributary that is not a TNW and that typically flows year-round ot has cont'inuous flow at least "seasonally"
(e g., typically 3 rnonths).
r Supporting docurnentation is presented in Section III.F.
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SECTION III: CWA ANALYSIS

A. TNWs AII{D WETLANDS ADJACENT TO TIIWs

The agencies will assert jurisdiction over Ti\Ms and wetlands adjacent to TftWs. If the aquatic resource is a TN\U, complete
Section III.A.I and Section IILD.I. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2
and Section III.D.l.; otherwise, see Section III.B below.

1. TIYW
ldentify TNW:

Summarize rati onale supporting determination :

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERTSTICS OF TRIBUTARY (THAT IS NOT A TNW) ÄND ITS ADJACENT \ryETLANDS (IF ANÐ:

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapano¡ have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TÀIWs where the tributaries are "relatively permanent
waters" @PWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g" typically 3

months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TllW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a signifÏcant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbodya is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
anallical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is

the tributary, or its adjacent wetlands, or both. Ifthe JD covers a tributary with adjacent wetlands, complete Section III.B.1 for
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TN'Ws that flow directly or indirectly into TNW

(r) General Area Conditions:
Watershed size: 1018 ¡cres
Drainage area: 286 ¿cres
Average annual rainfall:41 inches
Average annual snowfall: l5 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! tributary flows directly into TNW.
I Tributary flows through 2 tributaries before entering TNW.

Project waters are 2U25 river miles fiom TNW.
Project waters are I (or less) river miles 1Ìom RPW.

Project waters are 15-20 aerial (straight) miles fiom TNW.
Project waters are I (or lesr) aerial (straight) miles ÍÌom RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW5: Jones Fork flows into Dismal Creek. Dismal Creek flows into the tævisa Fork.
Tributary stream order, ifknown: Second.

o Note that the Instructional Guidebook contains additional infon¡ation regarding swales, ditches, washes, and erosional features generally and in the arid
'West

5 Flow route can be described by identifring, e.g., tributary a, which flows through the review area, to flow into tributaty b, which then flows into TNW.



(b) General Tributalv Characteristics (check all that apply):
Tributary is: X Natural

! ertiticlat (man-made). Explain:
! Manipulated (man-altered). Explain:

Tributary propefties with respect to top of bank (estimate):
Average width: 5 feet
Average depth:0.5 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

Tributary condition/stability [e.g., highly eroding, sloughing banks].
Presence of run/riffle/pool complexes. Explain:
Tributary geometry: Relatlvely otrêlght
Tributary gradient (approximate average slope): 5 %

(c) Flow:
Tributary provides for: Seagonal flov
Estimate aveÍage number of flow events in review arealyear.2-0r(or gre¡ter)

Describe flow regime: Intermittent/Perennial.
Other information on duration and volume:

Surface flow is: Dlscrete ¡nd conf¡tred. Characteristics:

Subsurface flow: No. Explain findings:
E Dye (or other) test performed:

Tributary has (check all that apply):
X ee¿ and banks

X OUWr¡u (check all indicators that apply):
I clea¡ natural line impressed on the bank
! changes in the character of soil
fl shelving
! vegetation matted down, bent, or absent

X leaf litter disturbed or washed away
[l sediment deposition
E water staining
! other(list):

! Discontinuous OHWM.7 Explain:

! Concrete

! Muck

Explain:

the presence of litter and debris
destruction of terrestrial vegetation
the presence ofwrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

X sitts
X cobbles
! Bedrock
! Other. Explain:

I Sands

X Gravel
! Vegetation. Typelo/o cover:

x
X!
xx!
n

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
E Uig¡ Tide Line indicated by: E Mean High Water Mark indicated by:

! oil or scum line along shore objects ! suwey to available datum;

! fine shell or debris deposits (foreshore) ! physical markings;
! physical markings/characteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other (lisQ:

(iii) Chemical Characteristics:
Characleize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain: Watershed bas been impacted by past mining and logging practices and road building.
Identify specific pollutants, if known: Unknown.

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., whel'e the stream temporarily flows undelground, or where
the OHIVM has been ¡emoved by development or agricultural practices). Where there is a break in the OHWM that is un¡elated to the waterbody's flow
regime (e.g., flow over a rock outcrop or through a culverl), the agencies will look folindicators offlow above and below the break.
ttbid.



(iv) Biological Characteristics. Channel supports (check all that apply):
X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

n Wetland fiinge. Characteristics:
! Habitat for:

! Federally Listed species. Explain hndings:
! Fish/spawn areas. Explain findings:
! Other environmentally-sensitive species. Explain findings:
I Aquatic/wildlife diversity. Explain findings: Benthic macroinvertebrate ans fish habitat.

2. Characteristics of wetlands adjacent to non-TllW that flow directly or indirectly into TNW

(Ð Physical Characteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland type. Explain: .

Wetland quality. Explain: .

Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: PtckLlst. Explain:

Surface flow is: Plck:I;l¡t
Characterist ics:

Subsurface flow: PlckLl¡t. Explain findings:
! Dye (or other) test performed:

(c) Wetland Adjacenc)¡ Determination with Non-TNW:
! Directly abutting
n Not directly abutting

! Discrete wetland hydrologic connection. Explain:
! Ecological connection. Explain:
! Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are ptck:Llbt river miles from TNW.
Project waters are Plck::Llst aerial (straight) miles from TNW.
Flow is from: PlckLlst.
Estimate approximate location of wetland as within the Plck,Ll¡t floodplain.

(ii) Chemical Characteristics:
Characteize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). Explain:
Identify specifìc pollutants, if known :

(iii) Biological Characteristics. Wetland supports (check all that apply):
n Riparian buffer. Characteristics (type, avemge width): .

f| Vegetation type/percent cover. Explain: .

! Habitat for:

! FederallyListed species. Explain findings:
! Fistr/spawn areas. Explain findings:
n Other environmentally-sensitive species. Explain fi ndings:
! Aquatic/wildlife diversity. Explain fìndings:

3. Characteristics ofall wetlands adjacent to the tributary (ifany-)
Al1 wetland(s) being considered in the cumulative analysis: Plck Llst
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specif,, the following:

Directlv abuts? (Y/N) Size (in acres) Directlv abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANTNEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TllW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TllW.
Considerations when evaluating signifÏcant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TflW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a

tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside ofa floodplain is not solely determinative ofsignificant nexus.

I)raw connections between the features documented and the effects on the TNW, as identified inthe Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
o Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
. Does the tributary in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
¡ Does the tributary in combination with its adjacent wetlands (ifany), have the capacity to transfer nutrients and organic carbon that

support down stream foodwebs?
o Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNlWs. Explain
fìndings ofpresence or absence ofsignificant nexus below, based on the tributary itself, then go to Section III.D: .

2, SignifÌcant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TflWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section III.D:

3. Signifìcant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section III.D:

4. Sigrificant nexus findings for seasonal and perennial RPW. Jones Fork has an ordinary high water mark (OHWM) and an intact
riparian zone, provides habitat for salamanders and macroinvertebrates, andretains sediment fiom the lands surrounding it. The
presence of large woody debris and leaves in varying stages of decay indicates this stream has the capacity to transfer carbon and

organic nutrients to downstream foodwebs. Jones Fork in combination with other small streams in the watershed maintain
biodiversity in downstream waters by providing movement corridors for plants and animals across the landscape. For these

reasons, this small stream is an integral parl ofthe regional hydrology, despite any temporal gaps in the surface flow to downstream

streams and rivers.

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TI\Ws and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E TNWs: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

2, RP\ils that flow directly or indirectly into TNIWs.



El Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: The lower reaches of Jones Fork have several tributaries. The lower reach as depicted on the JWOUS
map has quite a bit more flowthan the upper reach and is believed to flow year round.

El Tributaries of TNW where tributaries have continuous flow "seasonally'' (e.g., typically three months each year) are
jurisdictional. Data supportingthis conclusion is provided at Section III.B. Provide rationale indicatingthat tributary flows
seasonally: Water was present during the December 12 and 13 2012 site visit. National Wether Service data shows that rainfall
in the area was approximately 0.6 inches on December 10. Even with the previous rain the stream is fairly small and is likely
to go dry during the warmer months .

Provide estimates forjurisdictional waters in the review area (check all that apply):
fi Tributary waters: 1,330 linear feet 5 width (ft).
E Ottrer. non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs8 that flow directly or indirectly into TftWs.
E Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates forjurisdictional waters within the review area (check all that apply):
I Tributary waters: linear feet width (ft).
E Other non-wetland waters: acres.

Identify type(s) ofwaters: .

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
E Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

E Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

E Wetlands directly abutting an RPW where tributaries typically flow "seasonal1y." Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section lll.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TllWs.
tr Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are a-djacent

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

6, Wetlands adjacent to non-RPWs that flow directly or indirectly into Tl\IWs.
E Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a signifìcant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres.

7. Impoundments ofjurisdictional waters.e
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
tr Demonstrate that impoundment was created ÍÌom "waters of the U.S.," or
tr Demonstrate that water meets the criteria for one of the categories presented above (1 -6), or
tr Demonstrate that watü is isolated with a nexus to commerce (see E below).

8See Footnote # 3.
e To complete the analysis refer to the key in Section III.D.6 ofthe Instructional Guidebook.



E. ISOLATED IINTERSTATE OR INTRA-STATE] WATERS,INCLUDING ISOLATED WETLANDS, THE USE,

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, TNCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLÐ:'O
E which are or could be used by interstate or foreign travelers for recreational or other purposes.

E trom which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

E which are or could be used for industrial purposes by industries in interstate commerce.

E Interstate isolated waters. Explain:

E Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).
E Other non-wetland \ryaters: acres.

Identifu type(s) of waters: impoundments.

E Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
tr Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the I 987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

t] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

! Prior to the Jan 2001 Supreme Court decision in"SI(ANCC," the review area would have been regulated based solel), on the

"Migratory Bird Rule" (MBR).

tr Waters do not meet the "significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

tr Other: (explain, ifnot covered above):

Provide acreage estimates for non-jwisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

tr l-akes/ponds: acres.

tr Othernon-wetlandwaters: acres.Listtypeofaquaticresource:
E Wetlands: acres.

Provide acÍeage estimates for non-jurisdictional waters in the review areathat do not meet the "Significant Nexus" standard, where such

a finding is required forjurisdiction (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

tr t-akes/ponds: acres.

n Other non-wetland waters:

E wetlands: acres.

SECTION IV: DATA SOURCES.

acres. List type of aquatic resource:

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

fi Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Lncation, JWOUS .

E Data sheets prepared/submitted by or on behalf of the applicant/consultant.

! Offrce concurs with data sheets/delineation report.

E Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:
Corps navigable waters' study:
U.S. Geological Swvey Hydrologic Atlas:

! uscs NHD data.

E USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: Jewell Ridge l:24,000.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:

State/t-ocal wetland inventory map(s):

r0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the CorpstÛPÃ Memorandum Regarding CWA Act Jurisd.iction Following Røpønos.

F.

tr
tr
n

tr
tr
tr
tr
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FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):
or I Other (Name & Date): Site photos îrom field visit taken December 12,2012.

Previous determination(s). File no. and date ofresponse letter:
Applicable/supporting case law :

Applicable/supporting scientifi c literature:
Other information (please speci!) :

B. ADDITIONAL COMMENTS TO SUPPORT JD: The areas surrounding the evaluation area have been impacted by
logging.Watershed areas represented on this jwisdictional determination form are calculated as the entire drainage area of each particular
stream beingreviewed. Drainage areas represented on this form are calculated as the drainage area for each particular stream that exists

within the project boundary. Project boundaries are labeled on the jurisdictional determination map. Jones Fork is an intermittent stream in
the upper reaches and a perennial stream after picking up flow lÌom several unnamed tributaries. The beginning evaluation point for this
determination is 37.2058, 81.7665 and the end point for evaluation 1s 37.2228,81.7711. The stream becomes and RPW at approximately
37.2058,81.7665. Stream lengths being evaluated are highlighted and located on the jwisdictional determination map.The nearest TNW, the

lævisa Fork, is located at approximately,37.2333,82.0435, 20 river miles downstream, near Vansant.

tr
tr
E
tr
tr
tr
tr



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INTORMATION
À. REPORT COMPLEIION DÄTE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Virginia Highlands Field Office' NAO-2013-

00485, Unnamed Tributary to Bearwallow Branch-l (UTBB-l)

C. PROJECT LOCATION AI\D BACKGROUND INFORMATION:
State: VA County/parish/borough:Buchanan City:N/A
Centercoordinates of site(lallongin degree decimal format): IÀt.37.2171' N, tnng. 81.7685"lV.

Universal Transverse Mercator:
Name of nearest waterbody: Jones Fork

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Iævisa Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

E Chect ifmap/diagram of review area and/or potential jurisdictional areas is/are available upon request'

E Ctrect if othãr sitãs (e.g., offsite mitigation siìes, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

E Office (Desk) Determination. Date:

8 fi"l¿Determlnation. Date(s): FielddeterminationmadebystaffofD.R.Allen&AssociatesonDecember12andT3,20T2and
March 8 2013.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no ,,navigablewaters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFRpart 329) in the

review area. lRequirefl
E Waters subject to the ebb and flow of the tide.

fi Wut".r areþresently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are .,waters of the U.5." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. lRequirefl

1. Waters of the U.S.
a. Indicate presence ofwaters ofU'S. in review area (check all that apply): 1

tr TNWs, includingterritorial seas

tr Wetlands adjacent to TNWs

tr Relatively permanent watersz (RPWs) that flow directly or indirectly into TNWs

tr Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

tf Wetlands a-djacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

EI Impoundmentsofjurisdìctionalwaters
f] Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: 50 linear feet: 2width (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Eotabltrhed.by'OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3

tr Potentially jurisdictional waters and/or wetlands were assessed

Explain:

within the review area and determined to be notiurisdictional.

I Boxes checked below shall be suppoÍed by colrpleting the appropriate sections in Section III below.
, Fo. prrrpo.". ofthis form, an npW is defrned as à tributary thát is not a TNrlr' and that typically flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 months).
I Supporting documentation is presented in Section III.F.
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SECTION III: CWA ANALYSIS

A. TIrlWs Al{D WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TflWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete

Section III.A.1 and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2

and Section III.D.I.; otherwise, see Section III.B below.

1. TNW
Identify TNW:

Summarize rati on ale supporting determ ination :

2. \iletlandadjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANÐ:

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands' if any, and it helps

determine whether or not the standards for jurisdiction established runder Rapan¿shave been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent

waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.9" typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section llI.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EPA regions will include in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable water' even

though a signifìcant nexus finding is not required as a matter of law.

If the waterbodya is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has a significant nexus with a TflW, If the tributary has adjacent wetlands, the signifìcant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines' for
analy'tical purposes, the tributary and all of its adjacent wetlands is used whether the review area identifTed in the JD request is

the tributary, or its adjacent wetlands, or both. Ifthe JD covers a tributary with adjacent wetlands, complete Section III.B.1 for
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a signifìcant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TIIW

(i) General Area Conditions:
Watershed size: l6 ¡cres
Drainage area: 3 acres
Average annual rainfall:41 inches

Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

f] tributary flows directly into TNW.
X tributary flows through 3 tributaries before entering TNW.

Project waters are 2È25 rlver miles from TNW.
Project waters are I (or less) river miles ÍÌom RPW.
Project waters are 15-20 aerial (straighÐ miles from TNVy'.

Project waters are l,(orless) aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW5: UTBB-I flows intoBearwallow Branch. Beatwallow Branch flows into Jones Fork. Jones

Fork flows into Dismal Creek. Dismal Creek flows into the lævisa Fork.

o Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arìd

West.
s Flow route can be described by idortifling, e.g, tributary a, which flows through the revievr' area, to flow into hibutary b, which then flows into TNW.



(b)

Tributary stream order, ifknown: First.

General Tributary Characteristics (check all that apply):
Tributary is: X Natural

n ertificial (man-made). Explain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 2 feet
Average depth: 0.25 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

X silts I Sands

X Gravel
Bedrock E Vegetation. Typelo/o cover'.

E Other. Explain:

Tributary condition/stability [e. g., highly eroding, sloughing banks].
Presence of run/rifileþool complexes. Explain:
Tributary geometry: Rel¡tlvçly ¡tr¡lght
Tributary gradient (approximate average slope): 10 %

(c) Flow:
Tributary provides for: Ephemel. ol,llOw
Estimate average number of flow events in review arealyear: 6-10

Describe flow regime: Ephemeral.
Other information on duration and volume:

Surface flow is: Dl¡crete and conflned. Characteristics:

Subsurface flow: No. Explain findings:

! Oye (or other) test performed:

Tributary has (check all that apply):
X se¿ and banks

X ouwtr¿ó (check all indicators that apply):

X clear, natural line impressed on the bank

! changes in the character of soil
! shelving
n vegetation matted down, bent, or absent

X leaf litter disturbed or washed away

I sediment deposition
E water staining
! other(list):

n Discontinuous OHWM.i Explain:

! Concrete

! Muck

Explain:

the presence oflitter and debris
destruction of terrestrial vegetation
the presence ofwrack line
sediment sorting
scouf
multiple observed orpredicted flow events
abrupt change in plant community

!!
Cobbles

x
x!
x
x
n
!

If factors other than the OIIWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

E uig¡ Tide Line indicated by: E Mean High Water Mark indicated by:

n oil or scum line along shore objects ! suwey to available datum;

! fine shell or debris deposits (foreshore) ! physical markings;

! physical markings/characteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characteize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain:
Identify specihc pollutants, if known: Unknown.

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHrWM has been rernoved by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators offlow above and below the break.
?tui¿.



(iv) Biological Characteristics. Channel supports (check all that apply):
X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

t] Wetland fringe. Characteristics:

n Habitat fior:

! Federally Listed species. Explain findings:
! Fish/spawn areas. Explain findings:
E Other environmentally-sensitive species. Explain hndings:
! Aquatic/wildlife diversity. Explain findings

2. Characteristics of wetlands adjacent to non-TN\il that flow directly or indirectly into TNW

(i) PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland type. Explain: .

Wetland quality. Explain: .

Project wetlands cross or serye as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: PickLigt. Explain:

Surface flow is: Plck Llst
Characteristics:

Subsurface flow: Pick List. Explain findings:
! Oy" (or other) test performed:

(c) Wetland Adjacenc]¡ Determination with Non-TNW:
! Directly abutting
! Not directly abutting

! Discrete wetland hydrologic connection. Explain:
! Ecological connection. Explain:
! Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Plck Llst river miles from TNW.
Project waters are Plck Ll¡t aerial (straight) miles from TNW.
Flow is from: PlcltLlst.
Estimate approximate location of wetland as within the Ptck'List floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
! Riparian buffer. Characteristics (type, average width): .

! Vegetation type/percent cover. Explain: .

! Habitat for:

! Federally Listed species. Explain findings:
! Fish/spawn areas. Explain findings:
E Other environmentally-sensitive species. Explain findings:
! Aquatic/wildlife diversity. Explain findings:

3. Characteristics ofall wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Plc!¡ Ltct
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specifli the following:

Directly abuts? (Y/Ii) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGI{IFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity
of a TITIW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TN\rV,
Considerations when evaluating signifTcant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a T|IW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine signifÌcant nexus based solely on any specifÏc threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or
outside ofa floodplain is not solely determinative ofsignificant nexus.

Draw connections between the features documented and the effects on the T|IW, as identifìed inthe Rapanos Guidance and
discussed in the Instructional Guidebook, Factors to consider include, for example:
¡ Does the tributary, in combination with its adjacent'ù/etlands (if any), have the capacity to calry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
o Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
¡ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and florrys directly or indirectly into TllWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: UTBB-I has an
ordinary higb water mark (OHWM) and an intact riparian zone, provides habitat for salamanders and macroinvertebrates, and
retains sediment ÍÌom the lands surrounding it. The presence of large woody debris and leaves in varying stages of decay indicates
this stream has the capacity to transfer carbon and organic nutrients to downstream foodwebs. UTBB-1 in combination with other
small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants and
animalsacrossthelandscape. Forthesereasons,thissmallstreamisanintegralpartoftheregionalhydrology,despitetemporal
gaps in the surface flow to downstream streams and rivers.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RP\ü flows directly or indirectly into
TllWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent \Metlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RP\il. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section III.D:

4. Significant nexus findings for seasonal RPW.

D. DETERMINATIONS OF JURISDICTIONÄL FINDINGS. THE SUBJECT WATERS/WETLAI{DS ARE (CHECK ALL
THAT APPLY):

1. TI\Ws and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

El tNWs: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TÌ\Ws.



I Tributades of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:

I TributariesofTNWwheretributarieshavecontinuousflow"seasonally''(e.g.,typicallythreemonthseachyear)are
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows
seasonally:

Provide estimates forjurisdictional waters in the review area (check all that apply):

fl Tributary waters: linear feet width (ft).
E Ottrer non-wetland waters: acres.

Identifo type(s) of waters:

3. Non-RPWs8 that flow directly or indirectly into TlIWs.
E Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supportingthis conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

I Tributary waters: 50 linear feet 2 width (ft).
E Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TllWs.
t] Wetlands directly abut RPW andthus arejurisdictional as adjacentwetlands.

E Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

I Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TllWs.
tr Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the revrew area: acres.

6. Wetlands adjacent to non-RP\Ys that flow directly or indirectly into TflWs.
tr Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a signifìcant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.e
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

tr Demonstrate that impoundment was created from "waters of the U.S.," or

tr Demonstrate that water meets the criteria for one of the categories presented above (1 -6), or
E Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED IINTERSTATE OR INTRA-STATE] \ilATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING AITY
SUCH WATERS (CHECK ALL THAT APPLY):r0

sSee Footnote # 3.
e To complete the analysis refer to the key in Section Ill.D.6 ofthe Instructional Guidebook.
r0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the CorpslEPA Memorandum Regarding CWA Act Jurisd.iction Following Rapanos.



which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreigr commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
I¡terstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):
I Tributary waters: linear feet width (ft).
E Other non-wetland waters: acres.

Identif,' type(s) of waters: impoundments'
E Wetlands: acres.

F. NON-JURTSDTCTTONAL WATERS, TNCLUDING WETLAT¡DS (CHECK ALL THAT Appl,y):
D Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps ofEngineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

D Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

tr Prior to the Jan 2001 Supreme Court decision ln "SI/ANCC," the review area would have been regulated based solely on the
"Migratory Bird Rule" (MBR).

E Waters do not meet the "significant Nexus" standard, where such a finding is required for jurisdiction. Explain:
E Other: (explain, ifnot covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwater for irrigated agriculture), using best professional
judgment (check all that apply):
E Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
tr takes/ponds: acres.

E Other non-wetland waters:

E Wetlands: acÍes.

acres. List type ofaquatic resource:

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such
a finding is required forjurisdiction (check all that apply):
E Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
tr t-akes/ponds: acres.

E Other non-wetland waters:

fl Wetlands: acres.

SECTION IV: DATA SOURCES.

acres. List type ofaquatic resource:

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
El tvtaps, plans, plots or plat submitted by or on behalf of the applicanlconsultant: I¡cation, JWOUS .

tr Data sheets prepared/submitted by or on behalf of the applicant/consultant.
! Offrce concurs with data sheets/delineation report.

! Ofüce does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters' study:
U.S. Geological Survey Hydrologic Atlas:
E uscs NHD data.

E USCS 8 and 12 digit HUC maps.

U.S. Geological Suwey map(s). Cite scale & quad name: Jewell Ridge 1:24,000.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FtRM maps:
1OO-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: ! Aerial (Name & Date):

or I Other (Name & Date): Site photos from field visit taken December 12,2012.
Previous determination(s). File no. and date ofresponse letter:

E
tr
D
E
tr

tr
tr
tr

tr
tr
E]
tr
E
fI
EI

tr
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fi Appli
ffi ffiii rature:

E or¡e.

B. ADDITIONAL COMMENTS TO SUPPORT JD:
Watershed areas represented on this jurisdictional detennination form are calculated as the entire drainage area of e4ch particular stream
being reviewed. Drainage areas represented on this form are calculated as the drainage area for each particular stream that exists within the
project boundary. Project boundaries are labeled on the jurisdictional determination map. UTBB-I is an ephemeral stream. The beginning
evaluationpointforthisdetcrminatìon is37.2242,81J#5 andtheendpointforevaluationis37.2244,8l.7645. Streamlengthsbeing
evaluated are highlighted and located on the jurisdictional determination map.The nearest TNW, the tævisa Forþ is located at approximately,
37.2333,82.0435, 20 river miles downstream, near Vansant.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INT'ORMATION
A. REPORT COMPLETTON DATE FOR APPROVED JURISDICTTONAL DETERMTNATTON (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Virginia Highlands Field Office, NAO-20f3-
00485, Unnamed Tributary to Bearwallow Branch-2 (UTBB-2)

C. PROJECT LOCATION AND BACKGROUI{D INFORMATION:
State: VA County/parish/borough:Buchanan City:N/A
Centercoordinatesofsite(lallongindegreedecimal format): Lat.37.2l7l"N,Long.8l.7685'W.

Universal Transverse Mercator:
Name of nearest waterbody: Bearwallow Branch

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Iævisa Fork
Name of watershed or Hydrologic Unit Code (HUC): 05070202

El Chectifmap/diagramofreviewareaand/orpotentialjurisdictionalareasis/areavailableuponrequest.
tr Check if other sites (e.g., offsite mitigation sites, disposal sites, etc. . .) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
tr Offrce (Desk) Determination. Date:

8 ¡iet¿ Determination. Dat{s): Field determination made by staff of D.R. Allen & Associates on December 12 and 13,2012 and,
March 8 2013.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR paft 329) in the
review area. fRequíred]

I Waters subject to the ebb and flow of the tide.

f] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are "waters of the U.5." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. fRequired]

1. Waters of the U.S.
a. Indicate presence ofwaters ofU.S. in review area (check all that apply): I

tr TNWs, including territorial seas

t] Wetlands adjacent to TNWs
tr Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs
tr Non-RPWs that flow directly or indirectly into TNWs
tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
tr Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
tr Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
E Impoundmentsofjurisdictionalwaters
tr Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 20 linear feet: 2 width (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: fstabltrhed by OHWM;
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable) :3

fl Potentially jurisdictional waters and/or wetlands \ilere assessed within the review area and determined to be not jurisdictional.
Explain:

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
t For purposes ofthis form, an RPìrry' is dehned as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
(e.g., typically 3 months).
I Supporting documentation is presented in Section III.F.

E4REGGCT
Typewritten Text
06-11-2013

E4REGGCT
Typewritten Text
X

E4REGGCT
Typewritten Text
06-11-2013



SECTION III: CWA ANALYSIS

A. TNWs Al{D \ryETLANDS ADJÀCENT TO TfIWs

The agencies will assert jurisdiction over TIIWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW' complete

Section III.A.I and Secti,on IILD.I. only; if the aquatic resource is a wetland adjacent to a TllW, cornplete Sections III.A.1 and 2

and Section III.D.I.; otherwise' see Section III.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TllW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLÄNDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards forjurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent

wateri' (RpWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g.' typically 3

months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow'

skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EpA regions will include in the record any available information that documents the existence of a significant nexus between a

relativeiy permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a significant nexus {inding is not required as a matter of law.

If the waterbodya is not an RPW, or a ìryetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has Á significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must

consider ih" 1¡ibutu.y in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, ih" fiibutury and all of its adjacent wetlands is used whether the review area identified in the JD request is

the ;ibutary, ãr its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for
the tributary, Section itLB.2 fo. any onsite wetlands, and Section III.B3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a signifìcant nexus exists is determined in Section III'C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TllW

(Ð General Area Conditions:
Watershed size: 17 ¡cres
Drainage area: 3 acres
Average annual rainfall:41 inches

Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! Tributary flows directly into TNW.
I Tributary flows through 3 tributaries before entering TNW.

Project \raters are 20-25 river miles from TNW.
Project waters are 1 (or less) river miles from RPW.

Project \ùaters are 15-20 aerial (straight) miles ÍÌom TNW.
Project waters are I (or:lers) aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW5: UTBB-2 flows intoBearwallow Branch. Bearwallow Branch flows into Jones Fork. Jones

Fork flows into Dismal Creek. Dismal Creek flows into the Levisa Fork.

n Note that th" Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifuing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW



Tributary stream order, ifknown: First.

General Tributary Characteristics (check all that apply):
Tributary is: X Natural

! Artificial (man-made). Explain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 2 feet
Average depth: 0.25 feet
Average side slopes: 2:1.

Tributary condition/stability [e. g., highly eroding, sloughing banks].
Presence of run/rifile/pool complexes. Explain:
Tributary geometry: Rolatlvely str¡fght
Tributary gradient (approximate average slope): 5 %

(c) Flow:
Tributary provides for: Ephemeral Ílow
Estimate average number offlow events in review arealyear:6-10

Describe flow regime: Ephemeral.
Other information on duration and volume:

Surface flow is: Di¡crete and co¡fined. Characteristics:

Subsurface flow: No. Explain findings:

! Dye (or other) test performed:

Tributary has (check all that apply):

X Se¿ and banks

! Concrete

fl tvtuck

Explain:

X OffWU6 (check all ìndicators that apply):

I clear, natural line impressed on the bank

! changes in the character of soil
! shelving
! vegetation matted down, bent, or absent

X leaf litter disturbed or washed away

X sediment deposition
E water staining

! other(list):
! Discontinuous OHWM.7 Explain:

If factors other than the OTIWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

fl Hich Tide Line indicated by: f]l Mean High Water Mark indicated by:

n oil or scum line along shore objects ! survey to available datum;

! fine shell or debris deposits (foreshore) ! physical markings;

! physical markings/characteristics

! tidal gauges
! vegetation lines/changes in vegetation types.

! other(list):

(iii) Chemical Characteristics:
Characteize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain:
Identify specific pollutants, if known: Unknown.

6A natural or man-made discontinuity in the OHWM does not necessarily severjurisdiction (e.g., where the stream temporadly flows underground, or where

the OHWM has been removed by development or agriculhrral practices). Where there is a b¡eak in the OHWM that is unrelated to the waterbody's flow
regime (e.g., flow ove¡ a rock outcrop or tluough a culvert), the agencies will look for indicators offlow above and below the break.
?ti¿.

(b)

Primary
x
n
¡
!

tributary substrate composition (check all that apply):
Silts X Sands

Cobbles X Gravel
Bedrock ! Vegetation. Typel%o cover:
Other. Explain:

xx!xx
!!

the presence of litter and debris
destruction of tenestrial vegetation
the presence ofwrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community



(iv) Biological Characteristics. Channel supports (check all that apply):
X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

! Wetland fringe. Characteristics:
! Habitat for:

! Federally Listed species. Explain findings:
! Fist/spawn areas. Explain findings:
E Other environrnentally-sensitive species. Explain findings:

! Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TfM that flow directly or indirectly into TIrIW

(Ð PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland type. Explain: .

Wetland quality. Explain: .

Project wetlands cross or serye as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Plck List. Explain:

Surface flow is: Plck List
Characteristics:

Subsurface flow: Plck List. Explain flndings:

! ly" (or other) test performed:

(c) Wetland Adiacencv Determination with Non-TNW:
! Directly abutting
n Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. Explain:
! Separated byberm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick Liot river miles from TNW.
Project waters are Plck:I¡tst aerial (straight) miles from TNW.
Flow is fiom: PlckLl¡t.
Estimate approximate location of wetland as within the Plck Llst floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc. ). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
! Riparian bufler. Characteristics (type, average width): .

! Vegetation type/percent cover. Explain: .

! Habitat for:

! Federally Listed species. Explain findings:
! FislVspawn areas. Explain hndings:
! Other environmentally-sensitive species. Explain findings:

! Aquatic/wildlife diversity. Explain fìndings:

3. Characteristics ofall wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Plck I¡lst
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specifu the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGMFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itselfand the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TllW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TIrlW.
Considerations when evaluating signifìcant nexus include, but are not limited to the volume, duration, and frequency ofthe flow
of water in the tributary and its proximity to a TIIW, and the functions performed by the tributary and all its adjacent
ìiletlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent ìiletland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TllW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
o Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
. Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
o Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

suppoft downstream foodwebs?
. Does the tributary in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented
below:

1. Signifìcant nexus findings for non-RPW that has no adjacent ìryetlands and flows directly or indirectly into TNWs. Explain
findings ofpresence or absence ofsignificant nexus below, based on the tributary itself, then go to Section III.D: UTBB-2 has an
ordinary high water mark (OHWM) and an intact riparian zone, provides habitat for salamanders and macroinvertebrates, and
retains sediment from the lands surrounding it. The presence of large woody debris and leaves in varying stages of decay indicates
this stream has the capacity to transfer carbon and organic nutrients to downstream foodwebs. UTBB-2 in combination with other
small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants and
animals across the landscape. For these reasons, this small stream is an integral part of the regional hydrology, despite temporal
gaps in the surface flow to downstream streams and rivers.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain hndings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence ofsignificant nexus below, based on the tributary in combination with all ofits adjacent wetlands, then go to
Section III.D:

4. Significant nexus findings for seasonal RPW.

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLAI\DS ARE (CHECK ALL
THAT,APPLÐ:

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E TNWs: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TÀlWs.



E Tributaries of TNWs where tributaries typically flow year-round are jwisdictional. Provide data and rationale indicating that
tributary is perennial:

E Tributaries ofTNW wheretributaries have continuous flow "seasonally''(e.g., typicallythree months each year) are
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows
seasonally:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).
E Othe. non-wetland waters: acres.

ldentify type(s) of waters:

3. Non-RPWs8 that flow directly or indirectly into TNWs.
I Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates forjurisdictional waters within the review area (check all that apply):

fi tributary waters: 20 linear feet 2 width (ft).
E Other non-wetland waters: acres.

Identify type(s) ofwaters: .

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
E Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

El Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

I Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section lll.D.z, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the revrew area: acres.

5. \iletlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TllWs.
tr Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated adjacent wetlands, have a sigrificant nexus with a TNW are jurisidiction al. Data supporting this
conclusion is provided at Section III.C.

Provide acÍeage estimates forjurisdictional wetlands in the revrew area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
tr Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a signifìcant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres.

7, Impoundments of jurisdictional waters.e
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

tr Demonstrate that impoundment was created from "waters of the U.S.," or

tr Demonstrate that water meets the criteria for one of the categories presented above (1 -ó), or
tr Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED UNTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF \ryHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING,{I{Y
SUCH WATERS (CHECK ALL THAT APPLÐ:r0

8See Footnote # 3.
e To cornplete the analysis refer to the key in Section III.D.6 ofthe I¡structional Guidebook.
r0 Prior to asserting or declining C\üA jurisdiction based solely on th¡s category, Corps Districts will elevate the act¡on to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA, Memorøndum Regørding CWA Act Jurisd.iction Following Rapanos.



which are or could be used by interstate or foreign travelers for recreational or other purposes.
Íìom which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):
I Tributary waters: linear feet width (ft).
E Other non-wetland waters: acres.

Identifu type(s) of waters: impoundments.
fl Wetlands: acres.

F. NON-JURTSDICTIONAL \ryATERS, INCLUDING \ilETLANDS (CHECK ALL THAT Apply):
t] Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps ofEngineers

Wetland Deli neation Manual and/or appropriate Regi onal Supplements.

I Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
! Prior to the Jan 2001 Supreme Court decision in"SWANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).
tr Waters do not meet the "sigrificant Nexus" standard, where such a finding is required for jwisdiction. Explain:
E Other: (explain, ifnot covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwater for irrigated agriculture), using best professional
judgment (check all that apply):
E Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
tr t-akes/ponds: acres.

E Other non-wetland waters: acres. List type ofaquatic resource:

I Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "sigrihcant Nexus" standard, where such
a finding is required for jwisdiction (check all that apply):
E Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
E lakes/ponds: acres.

I Other non-wetland waters:

E wetlands: acres.

SECTION IV: DATA SOURCES.

acres. List type ofaquatic resource:

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case hle and, where checked
and requested, appropriately reference sources below):
I Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Location, JWOUS .

tr Data sheets prepared/submitted by or on behalfofthe applicant/consultant.
! Ofüce concurs with data sheets/delineation report.

! Ofüce does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters' study:
U.S. Geological Swvey Hydrologic Atlas:
n uscs NHD data.

! USCS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: Jewell Ridge 1:24,000.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA"/FIRM maps:
1O0-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: E Aerial (Name & Date):

or I Other (Name & Date): Site photos from fìeld visit taken December 12,2Q72.
Previous determination(s). File no. and date ofresponse letter:

tr
tr
tr
tr
u

E
tr
tr

tr
E
tr
tr
tr
tr
E

tr
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lfl Appli case law:

S eppli scientific literature:

S Other ase speci!):

B. ADDITIONAL COMMENTS TO STJPPORT JD:
Watershed areas represented on this jwisdictional determination form are calculafed as the entirc drainage area of each parlicular stream
being reviewed. Drainage areas represented on this form are calculated as the drainage area for each particular strçam that exists within the
project boundary. Project boundaries are labeled on the jurisdictional determination map. UTBB-I is an ephemeral stream. The beginning
evaluation point for this deterrrrination is37.2244,81,7626 and the end point for evaluation is 37.2245,81.7627. Sheam lengths being
evaluated ¿rs highlighted and located on the jurisdictional determination map.The nearest TlrlW, the tævisa Forh is located at approximately,
37.2333,82.0435, 20 river miles downstream, near Vansant.



APPROVED JURISDICTIONAL DETERMINATION FORM
U,S. A.rmy Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Virginia Highlands Field Office, NAO-2013-
00485, Unnamed Tributary to Bearwallow Branch-3 (UTBB-3)

C. PROJECT LOCATION AND BACKGROUND II{FORMATION:
State: VA County/parish/borough:Buchanan City:N/A
Centercoordinates of site(latllongindegree decimal format): Lat.37.2177' N, Long. 81.7685'W.

Universal Transverse Mercator:
Name of nearest waterbody: Bearwallow Branch

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Levisa Fork
Name of watershed or Hydrologic Unit code (HUC): 05070202

tr Check ifmap/diagram of review area and,/or potential jurisdictional areas is/are available upon request.

E Check if other sites (e.g., offsite mitigation sites, disposal sites, etc. . .) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT ÀPPLY):
tr Offìce (Desk) Determination. Date:

8 nlet¿ Determination. Date(s): Field determination made by staffof D.R. Allen & Associates on December 12 and 13,2072 and
March 8 2013.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are to "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. lRequirefl
tr Waters subject to the ebb and flow of the tide.

tr Waters are presently used, or have been used in the past, or may be susceptible for use to transpoft interstate or foreign commeÍce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There:Are "waters of the U.5." within Cle¿n Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Requirefl

1. Waters of the U.S.
a. Indicate presence ofwaters ofU.S. in review area (check all that apply): I

E TNWs, including territorial seas

E Wetlands adjacent to TNWs

E Relatively perïnanent waters2 IRPWs) that flow directly or indirectly into TNWs
A Non-RPWs that flow directly or indirectly into TNWs
tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
E Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to non-RPWs that flow directly or indirectly into TNVy's

tr Impoundmentsofjurisdictionalwaters
tr Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 690 linear feet: 2 width (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Est¡bll¡hed by OIIIYM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
tr Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

ExPlain:

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.

' For purposes ofthis form, an RPVy' is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"
(e.g., typically 3 rnonths).
3 Supporting documentation is presented in Section III.F.
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SECTION III: CIÙA ANALYSIS

A. TNWs Al{D \ryETLANDS ADJACENT TO TfIWs

The agencies will assert jurisdiction over TNIWs and wetlands adjacent to TÌ\Ws. If the aquatic resource is a TllW, complete

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TllW, complete Sections III.A.1 and 2

and Section III.D.I.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale suppofting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) ÀND ITS ADJACENT WETLANDS (IF ÄNÐ:

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TflWs where the tributaries are "relatively permanent
ìryaters" @PWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3

months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TllW, but has year-round
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EPA regions will include in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable water, even

though a significant nexus fìnding is not required as a matter of law.

If the waterbodya is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has a significant nexus with a TIttW, If the tributary has adjacent wetlands, the signifÌcant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identifÌed in the JD request is
the tributary, or its adjacent wetlands, or both. Ifthe JD covers a tributary with adjacent wetlands, complete Section III.B.1 for
the tributar¡ Section III.B.2 for any onsite wetlands, and Section III.B3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TlMs that flow directly or indirectly into TNW

(Ð General Area Conditions:
Watershed size: 40 acres
Drainage area: 7 acres
Average annual rainfall:41 inches
Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! tributary flows directly into TNW.
I tributary flows through 3 tributaries before entering TNW.

Project waters are 20-25 river miles ffom TNW.
Project waters are I (or less) river miles from RPW.

Project waters are 15-20 aerial lstraight) miles fiom TNW.
Project waters are I (or less) aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW5: UTBB-3 flows intoBearwallow Branch. Bearwallow Bmnch flows into Jones Fork. Jones

Fork flows into Dismal Creek. Dismal Creek flows into the l.evisa Fork.

o Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

'ùy'est.
5 Flow route can be described by idortifoing, e.g , tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary stream order, ifknown: First,

(b) General Tributary Characteristics (check all that apply) :

Tributary is: X Natural
n Artifrcial (man-made). Explain:
! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 2 feet
Average depth: 0.25 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

X sitts X Sands

! cobbles I Gravel

! Bedrock ! Vegetation. Typef/o cover:
! Other. Explain:

Tributary condition/stability [e. g., highly eroding, sloughing banks].
Presence of run/riffle/pool complexes. Explain:
Tributary geometry: Rèlattvely sfraight
Tributary gradient (approximate average slope): 5 %

(c) Flow:
Tributary provides for: Epheneral flow
Estimate average number of flow events in review arca/year: 6-10

Describe flow regime: Ephemeral.
Other information on duration and volume:

Surface flow is: Dl¡c.rete ¡nd confined. Characteristicsi

Subswface flow: No. Explain findings:

! Oy" (or other) test performed:

Tributary has (check all that apply):

X se¿ and banks

X OHWlrt6 (check all indicators that apply):

X clear, natural line impressed on the bank

! changes in the character of soil

! shelving
! vegetation matted down, bent, or absent

X leaf litter disturbed or washed away

X sediment deposition
! water staining
! other(list):

! Discontinuous OHWM.7 Explain:

! Concrete

! Ivtuck

Explain:

the presence of litter and debris
destruction of terrestrial vegetation
the presence ofwrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

xx
!xx
!!

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

E Hig¡ Tide Line indicated by: E Mean High Water Mark indicated by:

E oil or scum line along shore objects ! surveyto available datum;

! fine shell or debris deposits (foreshore) ! physical markings;

! physical markings/characteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Charactenze tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain:
Identify specific pollutants, if known: Unknown.

6A natural or man-rnade discontinuity in the OH\ùr'M does not necessarily severjurisdiction (e.g., whe¡e the stream temporatily flows underground, or where

the OHWM has been rernoved by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators offlow above and below the break.
7Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more

! Wetland Ítinge. Characteristics:

! Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain fi ndings:

! Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TfM that flow directly or indirectly into TNW

(D PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland type. Explain: .

Wetland quality. Explain: .

Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TN'W:
Flow is: PlckLl¡t. Explain:

Surface flow is: Plck Ll¡t
Cha racteristics:

Subsurface flow: Pickll¡t. Explain findings:

! Dye (or other) test performed:

(c) Wetland Adjacenc), Determination with Non-TNW:
! Drectly abutting
! Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. ExPlain:

! Separatedbyberm/barrier. Explain:

(d) Proximitv (Retationship) to TNW
Project wetlands are Plck,Li¡t river miles from TNW.
Project \üaters are Flck Ll¡t aerial lstraight) miles from TNW'
Flow is from: Plck Llgt.
Estimate approximate location of wetland as within the Plck Liqt floodplain.

(ii) Chemical Characteristics:
Characteizewetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). Explaìn:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

! Riparian buffer. Characteristics (type, average width): .

n Vegetation type/percent cover. Explain: .

! Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain fìndings:

! Aquatic/wildlife diversity. Explain findings:

3. Characteristics ofall wetlands adiacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Pick Lt¡t
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specifi, the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANTNEXUSDETERMINATION

A signi{icant nexus analysis will assess the flow characteristics and functions ofthe tributary itselfand the functions performed
by any wetlands adjacent to the tributary to determine ifthey signi{Ìcantly affect the chemical, physical, and biological integrity
of a Tf{W. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical andior biological integrity of a TNIW.
Considerations when evaluating signifÏcant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TflW, and the functions performed by the tributary and all its adjacent
wetlands, It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland Iies within or
outside of a floodplain is not solely determinative of significant nexus.

I)raw connections between the features documented and the effects on the TllW, as identified inthe Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
o Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle suppoft functions for fish and

other species, such as feeding, nesting, spawning or rearing young for species that are present in the TNW?
. Does the tributary in combination with its adjacent wetlands (ifany), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
. Does the tributary in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented
below:

1. SignifÌcant nexus findings for non-RPW that has no adjacent ìryetlands and flows directly or indirectly into TNWs. Explain
findings ofpresence or absence ofsignificant nexus belo\il, based on the tributary itself, then go to Section III.D: UTBB-3 has an
ordinary high water mark (OHWM) and an intact riparian zone, provides habitat for salamanders and macroinvertebrates, and
retains sediment from the lands surrounding it. The presence of large woody debris and leaves in varying stages of decay indicates
this stream has the capacity to ffansfer carbon and organic nutrients to downstream foodwebs. UTBB-3 in combination with other
small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants and
animals across the landscape. For these reasons, this small stream is an integral part of the regional hydrology, despite temporal
gaps in the surface flow to downstream streams and rivers.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of signihcant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combinatìon with all of its adjacent wetlands, then go to
Section III.D:

4. Significant nexus fi-ndings for seasonal RPW.

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

l. Ti\Ms and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E TNWs: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

2. RP\ils that fìow directly or indirectly into Tf{Ws.



Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:

Tributaries ofTNW where tributaries have continuous flow "seasonally'' (e.g., typically three months each year) are
jurisdictional. DatasupportingthisconclusionisprovidedatSectionlll.B. Providerationaleindicatingthattributaryflows
seasonally:

Provide estimates forjurisdictional waters in the review area (check all that apply):
I Tributary waters: linear feet width (ft).
E Other non-wetland waters: acres.

Identify type(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs.
E Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates forjurisdictional waters within the review area (check all that apply):
I tributary waters: 690 linear feet 2 width (ft).
E Otner non-wetland waters: acres.

Identify type(s) of waters:

Wetlands directly abutting an RPW that flow directly or indirectly into TNIWs.
l-l Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

E Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section ILI.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

fl Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section lll.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
E Wetlands that do not directly abui an RPW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidiction al. Data supporting this
conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
U Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres.

Impoundments of jurisdictional waters.e
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
tr Demonstrate that impoundment'"vas created ÍÌom "waters of the U.S.," or
El Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
tr Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED UNTERSTATE OR INTRA-STATEì WATERS,INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING Ar\rY
SUCH WATERS (CHECK ALL THAT APPLY):r0

8See Footnote # 3.
e To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.
r0 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA. Memorøndum Regørd.ing CI¡I/A Act Jurisdiction Following Rapanos.

tr
tr

3.

4.

5.

6.

7.



which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce'

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:
Other lactors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).

E Other non-wetland waters: acres.

Identifo type(s) of waters: impoundments.

E wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

tr Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps ofEngineers

Wetland Delineation Manual and/or appropriate Regional Supplements'

E Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

tr prior to the Jan 2001 Supreme Court decision II"SWANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

E Waters dó not meet the "significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

tr Other: (explain, ifnot covered above):

provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR

factors (i.e., pi"r"nce ofmigratory birds, presence ofendangered species, use ofwater for irrigated agriculture), using best professional

judgment (check all that apply):

I Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

tr Lakes/ponds: acres.

tr Other non-wetland waters: acres. List type of aquatic resource:

t] Wetlands: acres.

provide aareage estimates for non-jurisdictional waters in the review area that do not meet the "sigrifìcant Nexus" standard, where such

a finding is required forjurisdiction (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

tr takes/ponds: acres.

tr Other non-wetland waters:

tr Wetlands: acres.

SECTION IV: DATA SOURCES.

acres. List type ofaquatic resource:

A. SUppORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below) :

E Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: l¡cation, JWOUS .

El Data sheets prepared/submitted by or on behalf of the applicanlconsultant.

fl Offrce concurs with data sheets/delineation report.

n Office does not concur with data sheets/delineation report.

Data sheets prepared by the CorPs:

Corps navigable waters' study:

U.S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

! uscs 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: Jewell Ridge l:24'000.

USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA,/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):

or I Other (Name & Date): Site photos from field visit taken December 72,2072.

Previous determination(s). File no. and date ofresponse letter:

tr
tr
tr
tr
tr

tr
E
tr

tr
tr
tr
tr
tr
tr
tr
E
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B. ADDITIONAL COMMENTS TO SUPPORT JD:
Watershed areas represented on this jurisdictional determination form are calculated as the entire drainage area of each particular stream

beìng rwiewed. Drainage u.*r repi".ented on this form are calculated as the drainage area for each particular stream that exists within the

project boundary. Project boundaries are labeled on the jurisdictional determination map. UTBB-3 is an ephemeral stream. The beginning

èvaluationpoiniforthisdetermination is3T.222g,Sl.Tsgzandtheendpointforevaluationist7.2247,81.7ó00. Streamlengthsbeing

evaluated are highlighted and located on the jurisdictional determination map.The nearest TNW, the Iævisa Fork, is located at approximately,

37.2333,82.0435, 20 river miles downstream, hear Varisa¡t.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV ofthe JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATTON (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, virginia Highlands Field office, N.Ao-20r3-

00485, Unnamed Tributary to Bearwallow Branch-4 (UTBB-4)

C. PROJECT LOCATION AND BACKGROUND II{FORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Centercoordinatesofsite(lallongindegreedecimalformat): Llt.37.2171"N, I-ong.81.7685'W.

Universal Transverse Mercator:

Name of nearest waterbody: Bearwallow Branch

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: lævisa Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

tr Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request'

E Check ifother sitðs (e.g., offsite mìtigation siies, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

tr Offrce (Desk) Determinatìon. Date:

fü fi.taDìtermination. Dat{s):FielddeterminationmadebystaffofD.R.Allen&AssociatesonDecember12and13,20T2and
March 8 2013.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no ,,navigablewalers of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFRpart 329) inthe

review area. f,Requirefl
E Waters subject to the ebb and flow of the tide'

Ei Wut"., areþresently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

ExPlain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are ,,waters of the U.S." within Clean Water Act (CwA) jurisdiction (as defined by 33 CFR part 328) in the review area. lRequiredf

1. Waters of the U.S.
a. Indicate presence ofwaters ofU.S. in review area (check all that apply): I

tr TNWs, including territorial seas

tr Wetlands adjacent to TNWs

tr Relatively permanent waters2 (RPWÐ that flow directly or indirectly into TNWs

E Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

fl Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

E Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

tr Impoundmentsofjurisdictionalwaters
E Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 890 linear feet: 4 width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: bstabltshed'by OH\WM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wettands (check if applicable):3

E Potentially jurisdictional waters and/or wetlands were

Explain:

assessed within the review area and determined to be notjurisdictional

¡ Boxes checked below shall be supported by cornpleting the appropriate sections in Section III below.
, F;;;;.Jr of this form, an RpW is defined as à tributary thaì is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 months).
I Supporting docurnentation is presented in Section III F
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SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO Tl[Ws

The agencies will assert jurisdiction over Tì\[Ws and wetlands adjacent to TNWs. If the aquatic resource is a TfIw, complete

Section III.A.I and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2

and Section III.D.I.; otherwise, see Section III.B below'

1. TNW
Identify TNW:

Summarize ration ale supportin g determ ination :

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THÀT IS NOT A TNW) AND ITS ADJÄCENT WETLANDS (IF ÄNÐ:

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established tndet Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TÌ\Ws where the tributaries are "relatively permanent

wateri, (RpWs), i.e. tributaries that typically fìow year-round or have continuous flow at least seasonally (e.g.' typically 3

months). A wefland that direcfly abutsãn RpW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section III.D.4.

A wefland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EpA regions will include in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a significant nexus finding is not required as a matter of law'

If the waterbodya is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has a signifïcant nexus with a TNW. If the tributary has adjacent wetlands, the signifìcant nexus evaluation must

consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for

anal¡'tical purposes, ih" t.ibutu.y and all of its adjacent wetlands is used whether the review area identified in the JD request is

the tiibutar¡ õr its adjacent wetiands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.I for

the tributary, Section iII.n.Z to" any onsite wetlands, and Section III.B3 for all wetlands adiacent to that tributary, both onsite

and offsite. The determination whether a signiÍicant nexus exists is determined in Section III.C below.

1. Characteristics of non-TflWs that flow directly or indirectly into T|IW

(D General Area Conditions:
Watershed size: 69 acres
Drainage area: 9 acres
Average annual rainfall:41 inches

Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! Tributary flows directly into TNW.

X tributary flows through 3 tributaries before entering TNW.

Project waters are 2È25tiver miles from TNW.
Project waters are 1.(or less) river miles from RPW.

Project waters are 15:20 aerial (straight) miles from TNW.
Project waters are I (or less) aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNWs: UTBB-4 flows into Bearwallow Branch. Bearwallow Branch flows into Jones Fork' Jones

Fork flows into Dismal Creek. Dismal Creek flows into the lævisa Fork.

a Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifoing, e g., tributary a, which flows through the revievr' area, to flow into tributary b, which then flows into TNW.



! Bedrock
! Other. Explain:

! Vegetation. Typelo/o cover'.

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:
Tributary geometry: Relatliely stralght
Tributarygradient (approximate average slope): 8 %

(c) Flow:
Tributary provides for: Ephcmeral flow
Estimate average number of flow events in review area,/year: 20 (or greater)

Describe fl ow regime: Ephemeral/Intermittent.
Other information on duration and volume:

Surface flow is: Dlscrete and conf¡ned. Characteristics:

Subsurface flow: No. Explain findings:

! Oye (or other) test performed:

Tributary has (check all that apply):

X se¿ and banks

X oHwr¡6 (check all indicators that apply):

X clear, natwal line impressed on the bank

! changes in the character of soil

! shelving

! vegetation matted down, bent, or absent

X leaf litter disturbed or washed away

I sediment deposition
! water staining
! other(list):

! Discontinuous OHWM.7 Explain:

If factors other than the OIIWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

E ftign Tide Line indicated by: E Mean High Water Mark indicated by:

! oil or scum line along shore objects ! swvey to available datum;

! fine shell or debris deposits (foreshore) ! physical markings;

! physical markings/characteristics n vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characteize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.)

Explain: Watershed relatively undisturbed.
Identify specific pollutants, if known: Unknown.

6A natural or man-made discontinuity in the OHWM does not necessarily severjurisdiction (e.g., where the stream ternporarily flows underground, ol where

the OHWM has been removed by development or agricultural practices). Where there is a break in the OHrüM that is unlelated to the waterbody's flow
regirne (e.g., flow ovsr a rock outcrop or through a culvert), the agencies will look for indicators offlow above and below the break.
7lbid.

Tributary stream order, ifknown: First.

(b) General TributaryCharacteristics (check all that apply):
Tributary is: X Natural

n Rrti¡clat (man-made). Explain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 4 feet
Average depth: 0.50 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

X silts X Sands

! Cobbles X Gravel
n Concrete

! Muck

the presence of litter and debris
destruction of terrestrial vegetation
the presence ofwrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

x
x!
X
x
!!



(iv) Biological Characteristics. Channel supports (check all that apply):
X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

! Wetland fringe. Characteristics:
! Habitat for:

! Federally Listed species. Explain findings:

! Fisl/spawn areas. Explain findings:

n Other environmentally-sensitive species. Explain fi ndings:

I Aquatic/wildlife diversity. Explain findings: Benthic macroinvertebrate and salamander habitat.

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(r) PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland type. Explain: .

Wetland quality. Explain: .

Project wetlands cross or serye as state boundaries. Explain:

Surface flow is: Plck Llst
Characteri stics:

Subsurface flow: PlckLls!. Explain findings:
! Oye (or other) test performed:

(c) Wetland Adiacencv Determination with Non-TNW:
! Directly abutting
n Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. Explain:
! Separated byberm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Plck Llst river miles from TNW.
Project waters are Pick Llst aerial (straight) miles fiom TNW.
Flow is from: PlckLlst.
Estimate approximate location of wetland as within the Pick List floodplain.

(ii) Chemical Characteristics:
Characleize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. \iletland supports (check all that apply):
! Riparian buffer. Characteristics (type, average widtb): .

! Vegetation type/percent cover. Explain: .

! Habitat for:

! Federally Listed species. Explain findings:

! Fislr/spawn areas. Explain findings:
n Other environmentally-sensitive species. Explain findings:

! Aquatic/wildlife di versity. Explain f,rndin gs :

3. Characteristics ofall wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Plck Llst
Approximately ( ) acres in total are being considered in the cumulative analysis.

(b)



c.

For each wetland, specif, the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/lt{) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itselfand the functions performed
by any wetlands adjacent to the tributary to determine if they signifïcantly affect the chemical, physical, and biological integrity
of a TllW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TIrlW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specifÏc threshold ofdistance (e.g. between a

tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identifìed in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:
o Does the tributary in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
¡ Does the tributary in combination with its adjacent wetlands (ifany), provide habitat and lifecycle support functions for fish and

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
¡ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

support down stream foodwebs?
¡ Does the tributary in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TlIWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itselt then go to Section IILD: UTBB-4 has an

ordinary high water mark (OffWÐ and an intact riparian zone, provides habitat for salamanders and macroinvertebrates, and

retains sediment from the lands surrounding it. The presence of large woody debris and leaves in varying stages of decay indicates
this stream has the capacity to transfer carbon and organic nutrients to downstream foodwebs. UTBB-4 in combination with other
small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants and

animals across the landscape. For these reasons, this small stream is an integral part of the regional hydrology, despite temporal
gaps in the surface flow to downstream streams and rivers.

2. Signifìcant nexus findings for non-RPW and its adjacent wetlands, where the non-RP\ü flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence ofsignificant nexus below, based on the tributary in combination with all ofits adjacent wetlands, then go to
Section III.D:

4. Signihcant nexus findings for seasonal RPW. UTBB-4 has an ordinary high water mark (OIfWÐ and an intact riparian zone,

provides habitat for salamanders and macroinveftebrates, and retains sediment from the lands surrounding it. The presence of large

woody debris and leaves in varying stages of decay indicates this stream has the capacity to transfer carbon and organic nutrients to
downstream foodwebs. UTBB-4 in combination with other small streams in the watershed maintain biodiversity in downstream

waters by providing movement corridors for plants and animals across the landscape. For these reasons, this small stream is an

integral part ofthe regional hydrology, despite temporal gaps in the surface flow to downstream streams and rivers.

DETERMINATIONS OF JURISDICTIONÄL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ÀLL
THAT APPLY):

D.



1. TNIWs and Adjacent \iletlands. Check all that apply and provide size estimates in review area:

E TNWs: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TÌ\Ws.
E Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

El Tributaries of TNW where tributaries have continuous flow "seasonally'' (e.g., typically three months each year) are
jurisdictional. Data supportingthis conclusion is provided at Section III.B. Provide rationale indicatingthat tributaryflows
seasonally: Water was present during the December 12 a¡d 13 2012 site visit. National Wether Service data shows that rainfall
in the area was approximately 0.6 inches on December 10. Even with the previous rain the stream is fairly small and is likely
to go dry during the warmer months

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: 40 linear feet 4 width (ft).
E Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs8 that flow directly or indirectly into TNWs.
I Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNV/ is jurisdictional. Data suppofiing this conclusion is provided at Section III.C.

Provide estimates forjurisdictional waters within the review area (check all that apply):

[l Tributary waters: 850 linear feet 3 width (ft).
ff Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TÌ\Ws.
tr Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

E Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

E Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acteage estimates for jwisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
E Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TllWs.
tr Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a signifìcant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IILC.

Provide estimates forjurisdictional wetlands in the review area: acres.

Impoundments of j urisdictional waters.e
As a general rule, the impoundment of a jurisdictional hibutary remains jurisdictional.

tr Demonstrate that impoundment was created ÍÌom "waters of the U.S.," or

tr Demonstrate that water meets the criteria for one of the categories presented above (1 -6), or

tr Demonstrate that water is isolated with a nexus to commerce (see E below).

8See Footnote # 3.
e To cornplete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook

6.

7.



E. ISOLATED UNTERSTATE OR INTRA-STATEì WATERS,INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING AI¡"Y
SUCH WATERS (CHECK ALL THAT APPLY):Io
E which are or could be used by interstate or foreign travelers for recreational or other purposes.

[ from which fish or shellhsh are or could be taken and sold in interstate or foreigr commerce.

E which are or could be used for industrial purposes by industries in interstate commerce.

I Interstate isolated waters. Explain:

fl Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estìmates forjurisdictional waters in the review area (check all that apply):

! Tributary waters: linear feet width (ft).
E Other non-wetland waters: acres.

Identif, type(s) of waters: impoundments.

E Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLA¡{DS (CHECK ALL THAT APPLY):
tr Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps ofEngineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

E Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

! Prior to the Jan 2001 Supreme Court decision in"SI{ANCC," the review area would have been regulated based solel}, on the

"Migratory Bird Rule" (MBR).
E V/aters do not meet the "significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

E Other: (explain, ifnot covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwater for irrigated agriculture), using best professional
judgment (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

tr takes/ponds: acres.

tr Other non-wetland waters:

E Wetlands: acres.

acres. List type of aquatic resource:

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such

a finding is required for jurisdiction (check all that apply):

D Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

tr t-akes/ponds: acres.

E Other non-wetland waters:

E Wetlands: acres.

acres. List type ofaquatic resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATÀ. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

tr Maps, plans, plots or plat submitted by or on behalf of the applicanlconsultant: Location, JWOUS .

tr Data sheets prepared/submitted by or on behalfofthe applicant/consultant.

f] Office concurs with data sheets/delineation report.

f] Offìce does not concur with data sheets/delineation report.

D Data sheets prepared by the Corps:

tr Corps navigable waters' study:

E U.S. Geological Suwey Hydrologic Atlas:

! uscs NHD data.

! uscs 8 and72 digit HUC maps.

B U.S. Geological Survey map(s). Cite scale & quad name: Jewell Ridge 1:24,000.

E USDA Natural Resources Conservation Service Soil Survey. Citation:

r0 Prior to asserting or declining Cr#A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
¡eview consistent with the process described in the CorpsÆPA Memorand.um Regarding Cl¡l/A Act Jurísdiclion Following Rapanos.

F.

E4REGGCT
Typewritten Text
X



National wetlands inventory map(s). Cite name:
State/local wetland inventory map(s):
FEMAÆIRM maps:
1OO-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: n aeriat (Name & Date):

or I Other (Name & Date): Site photos from field visit taken December 12,2012.
Previous determination(s). File no. and.date of response letter;
Applicable/supporting case law:
Applicable/supporting scientifi c literature:
Other information (please specif,) :

B. ÄDDITIONAL COMMENTS TO SUPPORT JD:
Watershed areas lppresented on this jurisdictional determination form are calculated as the entire drainage area of each particular stream
being reviewed, Drainage areas represented on this form are calculated as the drainage area for each particular stream that exists within the
project boundary. Project boundaries are labeled on the jurisdictional determination map. UTBB-4 has ephemeral and intermittent stream
sections. Thebeginningevaluationpointforthisdeterminationts3T.223l,8l.T563andtheendpointforevaluationis37.225l,Sl,T5S4.The
stream becomes and RPW at approximately 37,2250,81.7583. Stream lengths being waluated are highlighted and located on the
jurisdictional determination map.The nearest TNW, the Iævisa Forh is located at approximatel¡ 37.2333,82.U35, 20 river miles
downstream, near Vansant.

@
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form lnstructional Guidebook'

SECTION I: BACKGROUND INFORMÄTION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINÄTION (JD):

B. DISTRICT OFFICE, FILE NAME, Al{D |{UMBER: USACE Norfolk District, Virginia Highlands Field Of{Tce, NAO-2013-

00485, Unnamed Tributary to Bearwallow Branch-S (UTBB-Ð

C. PROJECT LOCATIONAND BACKGROUND II{FORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (latllong in degree decimal formaQ: I-al.37.2171" N, Long. 81.7685" Vt¡.

Universal Transverse Mercator:
Name of nearest waterbody: Bearwallow Branch

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Levisa Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

[l Checkifmap/diagramofreviewareaand/orpotentialjurisdictionalareasis/areavailableuponrequest.
El C¡ectifothèrsitès(e.g.,offsitemitigationsites,disposalsites,etc...)areassociatedwiththisactionandarerecordedona

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

EI Omce (Desk) Determination. Date:

El pi"l¿ Determination. Date(s): Field determination made by staffof D.R. Allen & Associates on December 72 and 73,2012 and

March 8 2013.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURTSDICTION.

There Are ao "navigable waters of the {1S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. lRequired]
El Wate.s subject to the ebb and flow of the tide.

E Wut"6 are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are "waters of the U.5." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. lRequirefl

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): I

tr TNWs, including territorial seas

tr Wetlands adjacent to TNWs-

tr Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs

E Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

D Impoundmentsofjurisdictionalwaters
tr Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: 1,080 linear feet: 5 width (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Eçtabllshed by.OHVYM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3

E poientiallyjurisdictional waters and/or wètlands were assessed within the review area and determined to be notjurisdictional.

Explain:

I Boxes checked below shall be supported by completing the appropriate sections in Section III below
, Fo. purpose. ofthis form, an RpW is defined as à tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 months).
I Supporting documentation is presented in Section III.F.
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SECTION III: CWA ANALYSIS

A. TNWs Af{D WETLÀNDS ADJACENT TO TfIWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TI\Ms. If the aquatic resource is a TNW, complete

Section III.A.1 and Secti,on III.D.l. only; if the aquatic resou rce is a wetland adjacent to a TNW, complete Sections III.A.1 and 2

and Section III.D.I.; otherwise, see Section III.B below.

1. TNW
Identify TNW:

Summari ze rationale supportin g determinati on :

2. Wetlandadjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANÐ:

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards forjurisdiction established undet Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TIrtWs where the tributaries are "relatively permanent

wateÑ, (RpWs), i.e. hiËutaries that typically flow year-round or have continuous flow at teast seasonally (e'g" typically 3

months). A wefland that direcfly abuti an Rpw is áho jurisdictional. If the aquatic resource is not a TNW, but has year-round

lpereníial¡ flow, skip to Section III.D.2. If the aquatic i..ou... is a wetland directly abutting a tributary with perennial flow'

skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RP\il requires a signifÌcant nexus evaluation. Corps districts and

EpA regions will include in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable water' even

though a signi{icant nexus finding is not required as a matter of law'

If the waterbodya is not an RpW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has Ã significant nexus with a TITIW. If the tributary has adjacent wetlands, the significant nexus evaluation must

consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for

anallical purposes, õh. t.ibutu.y and all of its adjacent wetlands is used whether the review area identifìed in the JD request is

the Ë¡buta;y, ãr its adjacent wetiands, or both. rtìne ¡l covers a tributary with adjacent wetlands, complete Section III'8.1 for

the tributary, Section iu.n.z tor any onsite weilands, and Section IILB3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination wheiher a significant nexus exists is determined in Section III.C below'

l. characteristics of non-TNWs that flow directly or indirectly into TNW

(D General Area Conditions:
Watershed size: 74 acre¡
Drainagearea:11 ¡cres
Average annual rainfall:41 inches

Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) RelationshiP with TNW:

! Tributary flows directlY into TNW'

I tributary flows through 3 tributaries before entering TNW'

Project waters are 20 25 tivet miles from TNW'
Project waters are I (or less) river miles fiom RPW.

Project waters are 1$20 aerial (straighQ miles from TNW'
Project waters are I (or less) aerial (straight) miles from RPW'

Project waters cross or serve as state boundaries' Explain:

Identify flow route to TNW5: UTBB-5 flows into Bearwallow Branch. Bearwallow Branch flows into Jones Fork. Jones

Fork flows into Dismal Creek. Dismal Creek flows into the kvisa Fork.

o Note that th" Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifying, e.g., tributary a, which flows through the revievr' area, to flow into tributary b, which then flows into TNW'



(b)

Tributary stream order, ifknown: First.

General Tributary Characteristics (check all that apply):
Tributary is: X Natural

! Arti¡ciat (man-made). Explain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 5 leet

Average depth: 0.50 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

X Sands

fi Gravel
! Vegetation. TypelYo cover:

! Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riftle/pool complexes. Explain:
Tributary geometry: Relatlvely stralght
Tributary gradient (approximate average slope): 8 %

(c) Flow:
Tributary provides for: Sea¡onsl flon'
Estimate average number of flow events in review area./year: 20 (or greater)

Describe flow regime: Ephemeral/Intermittent.
Other information on duration and volume:

Surface flow is: Dl¡crete ¡nd conftned. Characteristics:

Subsurface flow: No. Explain findings:

! Oye (or other) test performed:

Tributary has (check all that apply):

X Se¿ and banks

X OUWtr¡6 (check all indicators that apply):

X clear, natural line impressed on the bank

! changes in the characterofsoil
! shelving
n vegetation matted down, bent, or absent

I leaf litter disturbed or washed away

X sediment deposition

! water staining

! other(lisQ:
! Discontinuous OHWM.7 Explain:

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scout
multiple observed or predicted flow events
abrupt change in plant community

X sitts
n cobbles
n Bedrock

! Concrete

n Muck

xx
!
xx
tr
!

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

E uigtr Tide Line indicated by: E Mean High Water Mark indicated by:

! oil or scum line along shore objects ! survey to available datum;

! fine shell or debris deposits (foreshore) ! physical markings;

! physical markings/characteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characleize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain: Watershed relatively undisturbed.
Identify specific pollutants, if known: Unknown.

6A natural or man-rnade discontinuity in the OHWM does not necessarily severjurisdiction (e.g., where the stream temporarily flows underground, or who'e

the OHWM has been rernoved by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators offlow above and below the break.
?tu¿.



2.

(iv) Biological Characteristics, Channel supports (check all that apply):

X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more

n Wetland fringe. Characteristics:

n Habitat for:

! Federally Listed species. Explain fndings:
! Fish/spawn areas. Explain findings:

n Other environmentally-sensitive species. Explain findings:

fi Aquatic/wildlife diversity. Explain frndings: Benthic macroinvertebrate and salamander habitat.

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into Tl[W

(r) PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland type. Explain: .

Wetland quality. Explain: .

Project wetlands cross or serye as state boundaries. Explain:

(b) General Flolv=Relgtionship with Non-TNW:
Flow is: PJct.Ll¡t. Explain:

Surface flow is: PickLlst
Characteri stics:

Subsurface flow: Plck Ll¡t. Explain findings:

n Dye (or other) test performed:

(c) Wetland Adiacenc), Determination with Non-TNW:
! Directly abutting
! Not directly abutting

n Discrete wetland hydrologic connection. Explain:

! Ecological connection. Explain:

! Separatedbyberm/barrier. Explain:

(d) 
r miles Íiorn TNW.

Project waters are Pick Lisû aerial (straight) miles from TNW'
Flow is from: PlckLlst.
Estimate approximate location of wetland as within the Picklltt floodplain.

(ii) Chemical Characteristics:
Characteize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

! Riparian buffer. Characteristics (type, average width): .

n Vegetation type/percent cover. Explain:.

! Habitat for:

I Federally Listed species. Explain findings:

! Fistr/spawn areas. Explain findings:

n Other environmentally-sensitive species. Explain findings:

! Aquatic/wildlife diversity. Explain fìndings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Plcktist
Approximately ( ) acres in total are being considered in the cumulative analysis.

3.



C.

For each wetland, specif, the following:

Directly abuts? (YAI) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical fi¡nctions being performed:

SIGI\IFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itselfand the functions performed

by any rvetlands adjacent to the tributaryto determine ifthey signifìcantly affect the chemical, physical, and biological integrity
oi a TNW. For each of the following situations, a signifïcant nexus exists if the tributary' in combination with all of its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.

Considerations when evaluating significant nexus include, but are not timited to the volume, duration, and frequency ofthe flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent

wetlands. It is not appropriate to determine signi{icant nexus based solely on any speci{Ïc threshold of distance (e'g. between a

tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or

outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TflW, as identified inthe Rapanos Guidance and

discussed in the Instructional Guidebook, Factors to consider include' for example:
. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
o Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
o Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

suppoft downstream foodwebs?
. Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

l. SignifÌcant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain

finìings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: UTBB-S has an

ordinary high',r/ater mark (OHWM) and an intact riparian zone, provides habitat for salamanders and macroinvertebrates, and

retains iediment from the lands surrounding it. The presence of large woody debris and leaves in varying stages of decay indicates

this stream has the capacity to transfer carbon and organic nutrients to downstream foodwebs. UTBB-5 in combination with other

small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants and

animalsacrossthelandscape. Forthesereasons,thissmallstreamisanintegralpartoftheregionalhydrology,despitetemporal
gaps in the surface flow to downstream streams and rivers.

2. SignifÌcant nexus fÌndings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPril. Explain findings of
p."r"nce or absence of signifìcant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Significant nexus hndings for seasonal RPW. UTBB-5 has an ordinary high water mark (OHWM) and an intact riparian zone,

prõvides habitat for salamanders and macroinvertebrates, and retains sediment from the lands surrounding it. The presence of large

woody debris and leaves in varying stages ofdecay indicates this stream has the capacity to transfer carbon and organic nutrients to

downstream foodwebs. UTBB-5 in combination with other small streams in the watershed maintain biodiversity in downstream

waters by providing movement corridors for plants and animals across the landscape. For these reasons, this small stream is an

integral part of the regional hydrology, despite temporal gaps in the surface flow to downstream streams and rivers.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

D.



3.

1.

2.

6.

7.

TlIWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

El TNWs: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TllWs.
E Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

E Tributaries of TNW where tributaries have continuous flow "seasonally'' (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that hibutary flows

seasonally: Water was present during the December 12 and73 2012 site visit. National Wether Service data shows that rainfall

in the area was approximately 0.6 inches on December 10. Even with the previous rain the stream is fairly small and is likely
to go dry during the warmer months

Provide estimates forjurisdictional waters in the review area (check all that apply):

[l Tributary waters: 520 linear feet 5 width (ft).

E Other non-wetland waters: acres.

Identify type(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs.
El Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a sigrrificant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C'

Provide estimates forjurisdictional waters within the review area (check all that apply):

[l Tributary'\¡r'aters: 5ó0 linear feet 3 width (ft),
E Other non-wetland waters: acres.

Identify type(s) of waters:

Wetlands directly abutting an RPW that flow directly or indirectly into TNlWs.

E Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

fl Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

indicating that tributary is perennial in Section lll.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

E Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section lll.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TflWs.
E] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section IILC.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TllWs.
E Wetlands adjacent to such waters, and have when considered in combination \Arith the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a sigrificant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres'

Impoundments of jurisdictional waters.e
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

t] Demonstrate that impoundment was created from "waters of the U.S.," or

tr Demonstrate that water meets the criteria for one ofthe categories presented above (1 -6), or

E Demonstrate that water is isolated with a nexus to commerce (see E below).

4.

5.

sSee Footnote # 3.
e To complete the analysis refer to the key in Section III.D.6 ofthe Instructional Guidebook.



E. ISOLATED UNTERSTATE OR INTRA-STATE] WATERS,INCLUDING ISOLATED WETLANDS, THE USE,

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):I0
E which are or could be used by interstate or foreign travelers for recreational or other puçoses.

I ftom which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

E which are or could be used for industrial purposes by industries in interstate commerce.

E Interstate isolated waters. Explain:

I Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).
E Other non-wetland waters: acres.

Identift type(s) of waters: impoundments.

D Wetlands: acres.

NON-JURISDICTIONAL \ryATERS, INCLUDING WETLANDS (CHECK ALL THAT ÀPPLY):
t] Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps ofEngineers

Wetland Del ineation Manual and/or appropriate Regional Suppl ements.

El Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

n Prior to the Jan 2001 Supreme Court decision in"SWANCC," the review area would have been regulated based solelv on the

"Migratory Bird Rule" (MBR).

tr Waters do not meet the "significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

E Other: (explain, ifnot covered above):

Provide acreage estimates for non-jurisdìctional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwater for irrigated agriculture), using best professional
judgment (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

El t-akes/ponds: acres.

tr Othernon-wetlandwaters: acres. Listtypeofaquaticresource:
tr Wetlands: acres.

Provide acÍeage estimates for non-jurisdictional waters in the review area that do not meet the "Sigrificant Nexus" standard, where such

a finding is required forjurisdiction (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

E Lakes/ponds: acres.

I Other non-wetland waters:

E Vy'etlands: acres.

acres. List type ofaquatic resource:

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATÀ. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

[l Uaps, plans, plots or plat submitted by or on behalf of the applicant/consultant: l-ocation, JWOUS .

tr Data sheets prepared/submitted by or on behalf of the applicanVconsultant.

n Offce concurs with data sheets/delineation report.

! Omce does not concur with data sheets/delineation report.

E Data sheets prepared by the Corps:

tr Corps navigable waters' study:

E U.S. Geological Swvey Hydrologic Atlas:

! uscs NHD data.

! usCs 8 and 12 digit HUC maps.

[t U.S. Geological Survey map(s). Cite scale & quad name: Jewell Ridge 1:24,000.

E USO¡ Natural Resources Conservation Service Soil Survey. Citation:

10 Prior to asserting or declining CW,A jurisdiction bas€d solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the CorpslEPA Memorandum Regardíng CIIA Acl Jurìsdiction Following Rapanos.

F.
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National wetlands inventory map(s). Cite name:

State/l¡cal wetland inventory map(s):
FEMA/FIRM maps:
1O0-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):
or X Other (Name & Date): Site photos from field visit taken Decembet 12,2012.

Previous determination(s). File no. and date ofresponse letter:
Applicable/supporting case law:
Applicable/supporting scientifi c literature:
Other ìnformation (please specifo):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
Watershed areas represented on this jurisdictional determination form are calculated as the entire drainage area of each particular stream

being reviewed. Drainage areas represented on this form are calculated as the drainage area for each particular stream that exists within the

project boundary. Project boundaries are labeled on the jurisdictional determination map. UTBB-5 has ephemeral and intermittent stream

sections. Thebeginningevaluationpointforthisdeterminationis3T.2252,S|.T52T andtheendpointforevaluationis37.2272,81.7553.The
stream becomes and RPW at approximately 37.2264,81.7539. Stream lengths being evaluated are highlighted and located on the
jurisdictional determination map.The nearest TNW, the tævisa Fork, is located at approximately,37.2333,82.M35, 20 river miles

downstream, near Vansant.

tr
E
tr
tr
tr
tr
E
tr
tr



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV ofthe JD Form lnstructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, ÄND NUMBER: USACE Norfolk District, virginia Highlands Field office' NAo-2013-

00485, Unnamed Tributary to Bearwallow Branch-SA (UTBB-SA)

C. PROJECT LOCATION AND BACKGROUND II{FORMATION:
State: VA County/parish/borough:Buchanan City:N/A
Centercoordinatesofsite(latllongindegreedecimalformat): I:rt.37.2l7l'N, Iong.81.7685'W.

Universal Transverse Mercator:

Name of nearest waterbody: Bearwallow Branch

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: lævisa Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

E Check if map/diagrám of rãview area and/or potential jurisdictional areas is/are available upon request.

õ Check ifothär sitãs 1e.g., offsite mitigation sites, dispósd sites, etc. . .) are associated with this action and are recorded on a

different JD form.

D. REVIE\ry PERFORMED FOR SITE EVALUÄTION (CHECKALL THAT APPLY):

fl Omce (Desk) Determination. Date:

Ei pi.t¿ Dìterm'ination. Date(s): Field determination made by staff of D.R. Allen & Associates on December 12 and 13,2012 and

March 8 2013.

SECTION II: SUMMARY OF FINDINGS
N. NTT¡, SECTION 10 DETERMINATION OF JURISDICTION.

ThereAre rq,,navigablewaters of the us."withinRiversandHarborsAct(RHA) jurisdiction (asdefinedby33 cFRpart329)inrhe

review area. lRequired]
E Waters subject to the ebb and flow of the tide.

E wat".. are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce'

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are ,,walers of the u.s.,, within clean water Act (cwA) jurisdiction (as defined by 33 cFR part 328) in the review area. lRequiredl

1. Waters of the U.S.
a. Indicate presence ofwaters ofu.s. in review area (check all that apply): t

E TNWs, including territorial seas

tr Wetlands adjacent to TNWs

E Relatively pérmanenr waters2 (RPWs) that flow directly or indirectly into TNWs

tr Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

E Wetlands adjacent to but ãot directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

tr Impoundmentsofjurisdictionalwaters
n Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: 270 linear feet: 5 width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Estlbltshed by'OHlYMi
Elevation of established OIIWM (if known):

2. Non-regulated watersiwetlands (check if applicable):

ti lái*iiJiy jurisdictional waters and/or wètlands iere assessed within the review area and determined to be not jurisdictional

ExPlain:

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
, F;ñ;;;;r-"-f ,hr. for.rrr, un Rpw is defrned as ã tributary ttrat ls not a rNw and that typically flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 months).
3 Supporting documentation is presented in Section III.F'
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SECTION III: CWA ANALYSIS

A, TNWs AND WETLANDS ADJACENT TO TNWS

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TIr{Ws. If the aquatic resource is a TNW, complete

Section III.A.1 and Section IILD.I. only; if the aquatic resource is a wetland adjacent to a TflW, complete Sections III.A.1 and 2

and Section III.D.I.; otherwise, see Section III.B below.

l. Tflw
Identify TNW:

Summarize rationale supporting determination:

Wetland adjacent to TNIW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANÐ:

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards forjurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent

wateri,, @PWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g.' typically 3

months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW' but has year-round

(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EPA regions will include in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a significant nexus finding is not required as a matter of Iaw'

If the waterbodya is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has a signifïcant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must

consider the tributary in combination with all of its adjacent wetlands. This signifìcant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identifìed in the JD request is

the tributary, or its adjacent wetlands, or both. Ifthe JD covers a tributary with adjacent rvetlands' complete Section III.B'1 for
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B3 for all wetlands adjacent to that tributary, both onsite

and offsite, The determination whether a significant nexus exists is determined in Section III.C below'

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(D General Area Conditions:
Watershed size: 15 acres
Drainage area: I ¡cres
Average annual rainfall:41 inches

Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! tributary flows directly into TNW.

I Tributary flows through 4 tributaries before entering TNW.

Project waters are 20.25 rivet miles ftom TNW.
Project waters are I (or le.ss) river miles ffom RPW.

Project waters are 1120 aerial (sÍaight) miles from TNW'
Project waters are I (or less) aerial (straight) miles ftom RPW'
Project waters cross or serye as state boundaries. Explain:

Identify flow route to TNW5: UTBB-5A flows into UTBB-5. UTBB-5 flows intoBearwallow Branch. Bearwallow

Branch flows into Jones Fork. Jones Fork flows into Dismal Creek. Dismal Creek flows into the lævisa Fork.

a Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional featutes generally and in the arid

West.
5 Flow route can be described by idortifling, e.g., ttibutary a, which flows through the review area, to flow into tributary b, which then flows into TNW

I



(b)

Tributary stream order, ifknown: First.

General Tributary Characteristics (check all that apply):
Tributary is: X Natural

! erti¡ciat (man-made). Explain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 5 feet

Average depth: 0.4 feet
Average side slopes: 2:1.

composition (check all that apply):

X Sands

X Gravel
! Vegetation . TypelYo cover:

! Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks].

Presence of run/rifile/pool complexes. Explain:
Tributary geometry: Relatlvel¡ctralght
Tributary gradient (approximate average slope): 5 %

(c) Flow:
Tributary provides for: Ephe4eral flow
Estimate average number of flow events in review arealyear: 6-10

Describe flow regime: Ephemeral.
Other information on duration and volume:

Surface flow is: Discrete ¡nd'conllned. Characteristics:

Subsurface flow: No. Explain findings:

! Oye (or other) test performed:

Tributary has (check all that apply):

X Se¿ and banks

X OffWv6 (check all indicators that apply):

X clear, natural line impressed on the bank

! changes in the characterofsoil
! shelving
! vegetation matted down, bent, or absent

I leaf litter disturbed or washed away

I sediment deposition

! water staining
! other(lisQ:

! Discontinuous OHWM.7 Explain:

! Concrete

! tvtuck

Explain:

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in plant community

Primary tributary substrate

X silts
! cobbles
n Bedrock

xx
!
xx
tr
!

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

El Hich Tide Line indicated by: E Mean High Water Mark indicated by:

n oil or scum line along shore objects ! suwey to available datum;

! fìne shell or debris deposits (foreshore) ! physical markings;

! physical markings/characteristics n vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality general watershed characteristics, etc.).

Explain: Watershed is relatively undisturbed .

Identify specific pollutants, if known: Unknown.

6A natural or man-rnade discontinuity in the OHWM does not necessarily severjurisdiction (e.g., where the stream temporarily flows underground, or where

the OHWM has been rernoved by developrnent or agricultural practices). Vy'here there is a break in the OHrùr'M that is umelated to the waterbody's flow

regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators offlow above and below the break.
?tui¿.



(iv) Biological Characteristics. Channel supports (check all that apply):' 
X Riparian corridor. Characteristics (type, avemge width): Beech, Maple, poplar, average width 100 feet or more.

tr Wetland fringe. Characteristics:

tr Habitat for:
! Federally Listed species. Explain findings:

! Fislr/spawn areas. Explain hndings:

! Other environmentally-sensitive species. Explain fi ndings:

! Aquatic/wildlife diversity. Explain fi ndings :

2. Characteristics of wetlands adjacent to non-TlM that flow directly or indirectly into TNW

(i) PhysicalCharacteristics:
la) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland type. Explain: .

Wetland quality. Explain: .

Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Plck Llst. Explain:

Surflace flow is: Pick Llst
Characteri st ics:

Subsurface flow: Pick List. Explain frndings:

! Dye (or other) test Performed:

1c) Wetland Adiacenc), Determination with Non-TNW:
! Directly abutting

! Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. ExPlain:

! Separated byberm/barrier. Explain:

(d) ProximitylRe!êlielshipllq T\lW
Project wetlands are Plckllst river miles from TNW.
Project waters are Plck-Ll¡t aerial (straight) miles from TNW.
Flow is ÍÌom: Plck Llst.
Estimate approximate location of wetland as within the Pick Llst floodplain.

(ii) Chemical Characteristics:
Characteize wetland system (e.g., water color is clear, brown, oil frlm on surface; water quality; general watershed

characteristics; etc.). ExPlain:
ldentify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

! Riparian buffer. Characteristics (type, aveÍage width): .

! Vegetation type/percent cover. Explain:.
! Habitat for:

! FederallyListed species. Explain findings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain fi ndings:

! Aquatic/wildlife diversity. Explain findings:

3. Characteristics ofall wetlands adjacent to the tributary (ifany)
Al1 wetland(s) being considered in the cumulative analysis: PlckLlst
Approximately ( ) acres in total are being considered in the cumulative analysis.



c.

For each wetland, specif, the following:

Directl)¡ abuts? (Y/N) Size (in acres) Directly abuts? (YAI) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGMFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itselfand the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributar¡ in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine signi{Ìcant nexus based solely on any specifÏc threshold of distance (e.g. between a

tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of signilicant nexus.

Draw connections between the features documented and the effects on the TN\il, as identifTed inthe Rapønos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
¡ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support firnctions for fish and

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
¡ Does the tributary in combination with its adjacent wetlands (ifany), have the capacity to transfer nutrients and organic carbon that

support down stream foodwebs?
. Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented
below:

l. Significant nexus {indings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TflWs. Explain
findings of presence or absence of sigrif,cant nexus below, based on the tributary itself then go to Section III.D: UTBB-SA has an

ordinary high water mark (OHWM) and an intact riparian zone, provides habitat for salamanders and macroinvertebrates, and

retains sediment from the lands surrounding it. The presence oflarge woody debris and leaves in varying stages ofdecay indicates
this stream has the capacity to transfer carbon and organic nutrients to downstream foodwebs. UTBB-5A in combination with
other small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants and

animalsacrossthelandscape. Forthesereasons,thissmallstreamisanintegralpartoftheregionalhydrology,despitetemporal
gaps in the surface flow to downstream streams and rivers.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of signihcant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section III.D:

3. Signifìcant nexus {indings for wetlands adjacent to an RPW but that do not directly abut the RP\il. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Significant nexus fìndings for seasonal RPW.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT,{PPLY):

1. Tl\IWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E T-NWs: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into Tl\lWs.

D.



E Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

E TributariesofTNWwheretributarieshavecontinuousflow"seasonally''(e.g.,typicallythreemonthseachyear)are
jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).

E Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs8 that flow directly or indirectly into TÌ\Ws.
E Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

[t tributary waters: 270 linear feet 5 width (ft).

E Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TI\Ms.
tr Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

E Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

indicating that tributary is perennial in Section lll.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

E Wetlands directly abutting an RPW where tributaries typically flow "seasona1ly." Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section lIl.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the revtew area: acres.

5. Wetlands adjacent to but not directly abutting an RP\il that flow directly or indirectly into Tl\lWs.

tr Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acreage estimates for jwisdictional wetlands in the revtew area: acres.

6. ìùetlands adjacent to non-RPWs that flow directly or indirectly into TlMs.
E Wetlands adjacent to such waters, and have when consìdered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a signifìcant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.e
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

tr Demonstrate that impoundment \tas created from "waters of the U.S.," or

E Demonstrate that water meets the criteria for one of the categories presented above (1 -6), or

tr Demonstrate that water is isolated with a nexus to commerce (see E below)'

E. ISOLATED IINTERSTATE OR INTRA-STATE] \ilATERS, INCLUDING ISOLATED WETLANDS, THE USE,

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANTY

SUCH WATERS (CHECK ALL THAT APPLY):r0

sSee Footnote # 3.
e To complete the analysis refer to the key in Section III D.6 ofthe Instructional Guidebook.
10 Priorto asserting or declining CWA jurisdiction basedsolely onthis category, Corps Districts will elevatethe actionto Corps and EPA HQ for
review consistent with the process described in the Corps/EP A. Memorandum Regørding ClllA Act Jurisd.iction Following Røpanos.



which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreigr commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body and sumrnarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).
E Other non-wetland waters: acres.

Identif, type(s) of waters: impoundments.

D Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
I If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Region al Supplements.

E Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

! Prior to the Jan 2001 Supreme Court decision in"SWANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).
E Waters do not meet the "sigrificant Nexus" standard, where such a finding is required for jurisdiction. Explain:

E Other: (explain, ifnot covered above):

Provide acteage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwater for irrigated agriculture), using best professional
judgment (check all that apply):
E Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

tr l-akes/ponds: acres.

El Ottrer non-wetland waters:

I wetlands: acres.

acres. List type of aquatic resource:

Provide acÍeage estimates for non-jurisdictional waters in the review arealhat. do not meet the "Significant Nexus" standard, where such

a finding is required forjurisdiction (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet, width (ft)
tr takes/ponds: acres.

E Other non-wetland waters:

El Wetlands: acres.

SECTION IV: DATÄ SOURCES.

acres. List type ofaquatic resource:

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

[l Maps, plans, plots or plat submitted by or on behalf of the applicanlconsultant: l¡cation, JWOUS .

El Data sheets prepared/submitted by or on behalf of the applicant/consultant.

! Offrce concurs with data sheets/delineation report.

E Offrce does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:
Corps navigable waters' study:
U.S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

! USCS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: Jewell Ridge l:24,000.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:

State/t-ocal wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of1929)
Photographs: ! Aerial (Name & Date):

or X Other (Name & Date): Site photos from field visit taken December 72,2012.
Previous determination(s). File no. and date ofresponse letter:

tr
tr
tr
tr
tr

u
E
E
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tr
E
tr
tr
E
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@ Appli case law:
p Appli scientific literature:
lS Other ase specifli):

B. ADDITIONAL COMMENTS TO SUPPORTJD:
Watershed areas represented on this jurìsdictional determination form are calculated as the entire drainage area of each particular sffeam
being rwiewed. Drainage areas represented on this fotm ar'e caleulated aq the drainage area fo¡ each particular sheam that exists within the
project boundary. Project boundaries are labeled on the jurisdictional determination map. UTBB-5A is an ephemêral sfream. The beginning
evaluationpointforthisdetermination is37.2264,81.7528 andtheendpointforevaluationis37.2264,8l.7537. Streamlengthsbeing
evaluated are highlighted and located on the jurisdictional determination map.The nearest TNW, the Iævisa Fork, is located at approximately,
37 .2333, 82.0435 , 20 river miles downstream, near Vansant.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INT,ORMATION
¡.. NTPONT COPTPIN-TION OATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USÀCE Norfolk District, Virginia Highlands Field Office, NAO-2013-

00485, Bearwallow Branch

C. PROJECT LOCATION AND BACKGROUI{D IIT{FORMATION:
State: VA County/parish/borough:Buchanan City:N/A
Centercoordinatesof site(latllongindegreedecimal format): l-,at.37.2171' N, tong' 81.7ó85'W.

Unìversal Tmnsverse Mercator:
Name of nearest waterbody: Jones Fork

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: tævisa Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

El Check ifmap/diagram ofreview area and/orpotentialjurisdictional areas is/are available upon request,

E Ctrect ifothàr sitãs (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

tr Office (Desk) Determr'nation. Date:

Ei f i"t¿ Ditermination. Date.(s): Field determination made by staff of D.R. Allen & Associates on December 12 and 13,2012 and

March 8 2013.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION IO DETERMINÄTION OF JURISDICTION.

There Are no ,'navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. lRequiredl
E Vy'aters subject to the ebb and flow ofthe tide.

Ei Wut..r areiresently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are ,,waters of the U.S.- within Clean Water Act (CWA) jwisdiction (as defined by 33 CFR part 328) in the review arca. lRequirefl

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): I

E TNWs, including territorial seas

tr Wetlands adjacent to TNWs

E Relatively permanent waters2 (RPWs) that flow directly or indirectly into TN'Ws

tr Non-RPWs that flow directly or indirectly into TNWs

t] Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands a-djacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

tr Impoundmentsofjurisdictionalwaters
tr Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: 150 linear feet: 5 width (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Establlshed by OIil9VM,
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3

El potentiallyjurisdictional waters and/or wètlands were assessed within the review area and determined to be not jurisdictional.

ExPlain:

I Boxes checked below shall be supported by completing the appropriate sections in Sect'ion III below
, no. p"rpo."r ofthis fonn, an RpW is defined as ã tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 rnonths).
3 Supporting docurnentation is presented in Section III.F.
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SECTIONIII: CWAANALYSIS

A. TfIWs Af{D WETLANDS ADJACENT TO TlIWs

The agencies will assert jurisdiction over TfIWs and wetlands adjacent to TNWs. If the aquatic resource is a TllW, complete

Section III.A.1 and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TllW, complete Sections III.A.1 and 2

and Section III.D.I.; otherwise, see Section III.B below.

1. TNW
Identify TNW:

Summari ze rati on ale supportin g determi nation :

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TN\il) AI{D ITS ADJACENT WETLANDS (IF ANÐ:

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met-

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent

wateri" (RPWs), i.e, tributaries that typicalty flow year-round or have continuous flow at least seasonally (e.g" typically 3

months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TllW, but has year-round

(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section IILD.4.

A wegand that is adjacent to but that does not directly abut an RPW requires a signifTcant nexus evaluation. Corps districts and

EPÀ regions will include in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a significant nexus finding is not required as a matter of Iaw.

If the waterbodya is not an RP\ü, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has a signifìcant nexus with a TIIW. If the tributary has adjacent wetlands, the significant nexus evaluation must

consider the tributary in combination with all of its adjacent wetlands. This signifÏcant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identi{ied in the JD request is

the tributary, or its adjacent wetlands, or both. Ifthe JD covers a tributary with adjacent wetlands, complete Section III.B-1 for
the tributary, Section [II.B.2 for any onsite wetlands, and Section III.B3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

l. Characteristics of non-TfMs that flow directly or indirectly into TIIW

(D General Area Conditions:
Watershed size: 427 actæ
Drainage area: 20 ¡crec
Average annual rainfall:41 inches

Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! tributary flows directly into TNW.
I Tributary flows through 2 tributaries before entering TNW.

Project waters are 20-25 river miles from TNW.
Project waters are I (or less) river miles fiom RPW'
Project waters are l5'20 aerial (straight) miles fiom TNW.
Project waters are I (or less) aerial (straight) miles ÍÌom RPW'
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW5: Bearwallow Branch flows into Jones Fork. Jones Fork flows into Dismal Creek. Dismal

Creek flows into the lævisa Fork.

' Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

'West.
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary stream order, ifknown: Second.

n ,qrtificiat (man-made). Explain:
! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 5 feet
Average depth:0.5 feet
Average side slopes: 2:1.

Primary tributary subshate composition (check all that apply):
X Sands

X Gravel
! Vegetation. Typel%o cover:

! Concrete

! Muck

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events
abrupt change in plant community

! survey to available datum;

f] physical markings;
! vegetation lines/changes in vegetation types.

X stlts
X cobbles
! Bedrock
n Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/rifileþool complexes. Explain:
Tributary geometry: Relstlvely strdght
Tributary gradient (approximate aveÍage slope): 5 %

(c) Flow:
Tributary provides for: Plck List
Estimate avercge number of flow events in review area./year: 2O (or greater)

Describe flow regime: Perennial.
Other information on duration and volume:

Surface flow is: Dlscrete and,oonflned. Characteristics:

Subswface flow: No. Explain findings:
! Oye (or other) test performed:

Tributary has (check all that apply):
X Se¿ and banks

X OUWtr¡6 (check all indicators that apply):
I clear, natural line impressed on the bank
! changes in the character of soil
! shelving
f] vegetation matted down, bent, orabsent
[l leaf litter disturbed or washed away

X sediment deposition
! water staining
! other(list):

! Discontinuous OHWM.? Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
E Uigtr Tide Line indicated by: E Mean High Water Mark indicated by:

! oil or scum line along shore objects

! fine shell or debris deposits (foreshore)
! physical markings/characteristics
! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characlerize tributary (e.g., water color is clear, discolored, oily fìlm; water quality; general watershed characteristics, etc.).

Explain: Watershed has been impacted by past logging practices and road building.
Identify specific pollutants, if known: Unknown.

6A natural or rnan-made discontinuity in the OHWM does not necessadly severjurisdiction (e.g., where the stream temporadly flows underground, or where
the OHWM has been removed by development or agricultural practices). rùy'here there is a break in the OHIVM that is unrelated to the waterbody's flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
tIbid.

X
X
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(iv) Biological Characteristics. Channel supports (check all that apply):
X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

! Wetland fringe. Characteristics:

! Habitat for:
! Federally Listed species. Explain findings:

! Fislr/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain fi ndings:

I Aquatic/wildlife diversity. Explain hndings: Benthic macroinvertebrate and fish habitat.

2. Characteristics of wetlands adjacent to non-TIIW that flow directly or indirectly into TflW

(i) PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres
Wetland type. Explain: .

Wetland quality. Explain: .

Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship wìth Non-TNW:
Flow is: Plck Llst. Explain:

Surface flow is: Plck Ll¡t
Characteristics:

Subsurface flow: Plck Llst. Explain findings:
! Dye (or other) test performed:

! Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. Explain:
! Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick Llst river miles ÍÌom TNW.
Project waters are Pick Llst aerial (straight) miles fiom TNW.
Flow is fiom: PlckLl¡t.
Estimate approximate location of wetland as within the Plck Llst floodplain.

(ii) Chemical Characteristics:
Charactenze wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
! Riparian buffer. Characteristics (type, average width): .

! Vegetation type/percent cover. Explain: .

! Habitat for:

! Federally Listed species. Explain findings:

! Fisl/spawn areas. Explain findings:

! Other environment¿lly-sensitive species. Explain findings:

! Aquatic/wildli fe diversity. Explain frndings :

3. Characteristics ofall wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Plckl,lst
Approximately ( ) acres in total are being considered in the cumulative analysis.

(c)
Directly abutting
Not directly abutting



c.

For each wetland, specif, the following:

Directlv abuts? (Y,òI) Size (in acres) Directl]¡ abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A signifìcant nexus analysis will assess the {low characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a Tf{W. For each of the following situations, a signifìcant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TflW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a

tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for examplel
. Does the tributary in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?
. Does the tributary, in combination with its adjacent wetlands (if any), provide babitat and lifecycle support functions for fish and

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?
r Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

suppoft downstream foodwebs?
. Does the tributary in combination with its adjacent wetlands (if any), have other relationships to the physìcal, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented
below:

l. Significant nexus findings for non-RPW that h¿s no adjacent wetlands and flows directly or indirectly into Tl{Ws. Explain
findings ofpresence or absence ofsignificant nexus below, based on the tributary itself, then go to Section III.D: .

2. SignifÌcant nexus findings for non-RP\il and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TllWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence ofsignihcant nexus below, based on the tributary in combination with all ofits adjacent wetlands, then go to
Section III.D:

4. Significant nexus findings for Perennial RPW. Bearwallow Branch has an ordinary high water mark (OHWM) and an intact
riparian zone, provides habitat for hsh, salamanders and macroinvertebrates, and retains sediment from the lands surrounding it.
The presence of large woody debris and leaves in varying stages of decay indicates this stream has the capacity to transfer carbon

and organic nutrients to downstream foodwebs. Bearwallow Branch in combination with other small streams in the watershed

maintain biodiversity in downstream waters by providing movement corridors for plants and animals across the landscape. For
these reasons, this small perennial stream is an integral part ofthe regional hydrology. .

DETERMINATIONS OF JURISDICTIONALFINDINGS. THE SUBJECTWATERS/WETLANDS ARE (CHECKALL
THAT APPLY):

1. TNIWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E TNWs: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNIWs.

D.



Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial: Water was present during the December 12 and 13 2Ol2 site visit. National Wether Service data shows

that rainfall in the area was approximately 0.6 inches on December 10. The stream had good flow during the site visits. The

stream at our delineation point has an approximately 400 acre drainage area and does not likely go dry.
Tributaries of TNW where tributaries have continuous flow "seasonally'' (e.g., typically three months each year) are

jurisdictional. Data supportingthis conclusion is provided at Section III.B. Provide rationale indicatingthat tributary flows
seasonally:

Provide estimates forjurisdictional waters in the review area (check all that apply):

[l Tributary waters: 150 linear feet 5 width (ft).
E Other non-wetland ìilaters: acres.

Identify type(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs.
U Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a sigrificant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates forjurisdictional waters within the review area (check all that apply):

I Tributary waters: linear feet width (ft).
E Other non-wetland waters: acres.

Identify type(s) of waters:

Wetlands directly abutting an RPW that flow directly or indirectly into Tf{Ws.
E Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

E Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I[I.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

E Wetlands directly abutting an RPW where hibutaries typically flow "seasonally." Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section lll.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jwisdictional wetlands in the review area: acres.

Wetlands adjacent to but not directly abufting an RPW that flow directly or indirectly into TltWs.
E Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section III.C.

Provide aclreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into Tl{Ws.
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a sigrihcant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres.

Impoundments of jurisdictional waters.e
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

tr Demonstrate that impoundment \¡r'as created from "waters of the U.S.," or
t] Demonstrate that water meets the criteria for one of the categories presented above (l -6), or

tr Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED UNTERSTATE OR INTRA-STATEI WATERS,INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF \ilHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):rO

sSee Footnote # 3.
e To complete the analysis refer to the key in Section III.D.6 ofthe Instructional Guidebook.
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which are or could be used by interstate or foreign travelers for recreational or other purposes.

ftom which hsh or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:
Other factors. Explain:

Identify water body ¡nd summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).
E Other non-wetland waters: acres.

Identifu type(s) of waters: impoundments.

E Wetlands: acres.

F. NON-JUR.TSDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLÐ:
tr If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Cotps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

E Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

! Prior to the Jan 2001 Supreme Court decision tn"SWANCC," the review area would have been regulated based solely on the
"Migratory Bird Rule" (MBR).

E Waters do not meet the "significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

tr Other: (explain, ifnot covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR
factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwater for irrigated agriculture), using best professional
judgment (check all that apply):
f] Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

E l^akes/ponds: acres.

tr Othernon-wetlandwaters: acres. Listtypeofaquaticresource:
E Wetlands: acres.

Provide acreage estimates for non-jwisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such

a hnding is required for jurisdiction (check all that apply):

t Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

tr Lakes/ponds: acres.

E Othernon-wetlandwaters: acres. Listtypeofaquaticresource:
E Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING D,ATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

E Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: l¡cation, JWOUS .

tr Data sheets prepared/submitted by or on behalf of the applicanVconsultant.

! Offìce concurs with data sheets/delineation report.

E Offrce does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:
Corps navigable waters' study:
U.S. Geological Survey Hydrologic Atlas:

! uscs NHD dara.

! uscS 8 and 12 digit HUC maps.

U.S. Geological Suwey map(s). Cite scale & quad name: Jewell Ridge 1:24,000.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:

State/t¡cal wetland inventory map(s):
FEMA/FIRM maps:
1O0-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: E Aerial (Name & Date):

10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EP Ã Memorandum Regarding Cll/A Act Jurisdiction Following Røpanos.
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or X Other (Name & Date): Site photos from field visit taken December 12,2012.
Previous determination(s). File no. and date ofresponse letter:
Applicable/supporting case law:
Applicable/supporting scientifi c literatu¡e:
Other information (please specifi) :

B. ADDITIONAL COMMENTS TO SUPPORT JD: The areas surrounding the evaluation area have been impacted by logging and road

building.Watershed areas represented on thisjurisdictional determination form are calculated as the entire drainage,area ofeach particular
strçam being reviewed. Drainage areas represented on this form are calculated as the drainage area for each particular stream that exists
within the project boundary. Project boundaries are labeled on the jurisdictional determination map. Bearwallow Braneh is a perennial

streamandpicksupflowfromseveral unnamedtributaries. Thebeginningevaluationpointforthisdeterminationis3T.22ST,Sl.T53Sand
the end point for evaluation is 37.2283, 81.7542- Stream lengths being evaluated are higþlighted and located on the jurisdictional

determination map.The nearest TNW, the lævisa Fork, is located at approximately, 37.2333, 82.M35, approximately 20 river miles
downstream, near Vansant.
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