APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 06-10-201.

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Unnamed Tributary to Barts Lick Creek-1 (UTBL-1)

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° N, Long. 82.2224° W.
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork
Name of watershed or Hydrologic Unit Code (HUC): 05070202
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[0 oOffice (Desk) Determination. Date:
[ Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9 and 23 2009 , January 18,

2012 and April 9, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION

There Are no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)
[0 waters subject to the ebb and flow of the tide.
] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

O00000OxOO0

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 40 linear feet: 3 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Established by OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if app]icable):3
[0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

" Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

Supporting documentation is presented in Section IILF
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(b) General Tributary Characteristics (check all that apply):
Tributary is: X Natural
[ Artificial (man-made). Explain:
[J Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 3 feet
Average depth: 0.5 feet
Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

X silts X Sands [] Concrete
X Cobbles [ Gravel [ Muck
X Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Erosion potential during heavy
precipitation events. .

Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Relatively straight

Tributary gradient (approximate average slope): 5 %

(¢) Flow:
Tributary provides for: Ephemeral flow
Estimate average number of flow events in review area/year: 11-20
Describe flow regime: Ephemeral.
Other information on duration and volume:

Surface flow is: Discrete and confined. Characteristics:

Subsurface flow: No. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

X Bed and banks

X1 OHWM? (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining
other (list):
[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OOXROOO0OX
OOXXCORN

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

O High Tide Line indicated by: [0 Mean High Water Mark indicated by:
[] oil or scum line along shore objects [] survey to available datum;
[] fine shell or debris deposits (foreshore) [ physical markings;
[ physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: No water present. Watershed has been impacied by past mining and logging practices and road building.
Identify specific pollutants, if known: Unknown.

5A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
T

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
[X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[ Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[C] Ecological connection. Explain:
[1 Separated by bermybatrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[0 Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs, Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IT1.D: No water was
present in the cahnnel. UTBL-1 has an ordinary high water mark (OHWM) and an intact riparian zone, provides habitat for
salamanders and macroinvertebrates, and retains sediment from the lands surrounding it. The presence of large woody debris and
leaves in varying stages of decay indicates this stream has the capacity to transfer carbon and organic nutrients to downstream
foodwebs. . The condition of vegetation and woody debris within the stream offered evidence that the stream had been dry for some
time. UTBL-1 has an ordinary high water mark and an intact riparian zone, provides habitat for salamanders and
macroinvertebrates, and retains sediment from the lands surrounding it. The presence of large woody debris and leaves in varying
stages of decay indicates this stream has the capacity to transfer carbon and organic nutrients to downstream foodwebs. If all
organic material received by headwater streams went directly downstream, the glut of decomposing material could deplete oxygen,
thereby damaging and even killing fish and other aquatic life. When flowing this small shallow stream has more water in physical
contact with the stream channel (where most geochemical processing takes place) than is typical of larger streams. This increased
physical contact reduces the average distance a particle will travel before it is removed from the water column. UTBL-1 in
combination with other small streams in the watershed maintain biodiversity in downstream waters by providing movement
corridors for plants and animals across the landscape. For these reasons, this small stream is an integral part of the regional
hydrology, despite the temporal gaps in the surface flow to downstream streams and rivers .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section I11.D:

4, Significant nexus findings for seasonal RPW..



D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[J TNws: linear feet width (f), Or, acres
[J Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

0 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .

[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally: The stream has had flowing water in several site visits during 2010. In earlier site visits no water was present nbut
these were during a drought year. The consensus of the interagency site visit was that the stream is intermittent.

Provide estimates for jurisdictional waters in the review area (check all that apply):
O Tributary waters: linear feet width (ft).
[ Other non-wetland waters:  acres.

Identify type(s) of waters:

3. Non-RPWs"® that flow directly or indirectly into TNWSs.
[ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
X Tributary waters: 40 linear feet 3 width (ft).
[J Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 1[L.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[0 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section 11LB and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands that do not directly abut an RPW, but when co1sidered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.
7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[0 Demonstrate that impoundment was created from “waters of the U.S.,” or

8See Footnote # 3.
% To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.



[0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[0 Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

[] which are or could be used by interstate or foreign travelers for recreational or other purposes.
[ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[0 which are or could be used for industrial purposes by industries in interstate commerce.

[] Interstate isolated waters. Explain:

[ Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
] Tributary waters: linear feet width (ft).

[ Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[0 Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[ Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[] Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
] Lakes/ponds: acres.

[C1 Other non-wetland waters: acres. List type of aquatic resource:

[0 Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[[] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
1 Lakes/ponds: acres.

[ Other non-wetland waters: acres. List type of aquatic resource:

[0 wetlands: acres.

SECTION1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
X Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Location, IWOUS .

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[X] Office concurs with data sheets/delineation report.

[] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

[J USGS 8 and 12 digit HUC maps.

00oad

1% prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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U.S. Geological Survey map(s). Cite scale & quad name: Harman 1:24,000.

USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA/FIRM maps: .

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: [_] Aerial (Name & Date): .

or [X] Other (Name & Date):Site photos from field visit, Taken April 9 and 23 2009 , January 18, 2012 and April 9,

Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please specify):

O0O00: XOoOoooo

B. ADDITIONAL COMMENTS TO SUPPORT JD: The areas surrounding the evaluation area have been impacted by

logging Watershed arcas represented on this jurisdictional determination form are calculated as the entire drainage area of each particular
stream being reviewed. Drainage areas represented on this form are calculated as the drainage arca for each particular stream that exists
within the project boundary. Project boundaries are labeled on the jurisdictional determination map. UTBL-1 is an ephemeral stream. The
beginning evaluation point for this determination is 37.2677, 82.2118 and the end point for evaluation is 37.2676, 82.2119. Stream lengths
being evaluated are highlighted and located on the jurisdictional determination map. The nearest TNW, the Russell Fork River, is located at
approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 06-10-2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917,
Unnamed Tributary to Barts Lick Creek-3 (UTBL-3) and Wetland 2

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° N, Long. 82.2224° W.
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork
Name of watershed or Hydrologic Unit Code (HUC): 05070202
X Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
O oOffice (Desk) Determination. Date:
< Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,

April 9, and September 20, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)]
[ Waters subject to the ebb and flow of the tide.
[0 waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters’ (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

OOXOOXOOO

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 70 linear feet: 1.0 width (ft) and/or acres.
Wetlands: 0.20 acres.

¢. Limits (boundaries) of jurisdiction based on: Established by OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable) 3
[0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I1T below.
2 For purposes of this form, an RPW is defined as a tributary that is nota TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g , typically 3 months).

Supporting documentation is presented in Section IILF.
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SEC

TION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITLA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections I1IL.A.1 and 2
and Section I1L.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IT1.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW,

waterbody has a significant nexus

consider the tributary in combina

analytical purposes, the tributary is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IL.B.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section ITL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 12.1
Drainage area: 5.6
Average annual rainfall: 41 inches
Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
X Tributary flows through ] tributaries before entering TNW.

Project waters are

Project waters are

Project waters are .
Project waters are RPW.
Project waters cross or serve as state boundarics. Explain:

Identify flow route to TNWS: UTBL-3 flows into Barts Lick Creek. Barts Lick Creek flows into the Russell Fork River.
Tributary stream order, if known: First.

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West

S Flow route can be described by identifying, e g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b)
X Natural
O Artificial (man-made). Explain:
[0 Manipulated (man-attered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 1 feet
Average depth: 0.3 feet
Average side slopes: [l

Primary tributary substrate composition (check all that apply):

[ silts X sands [ Concrete
X Cobbles X Gravel [J Muck
[ Bedrock [ Vegetation. Type/% cover:

[ Other. Exptain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Erosion potential during heavy
precipitation events. .

Presence of run/riffl xplain:
Tributary geometry:
Tributary gradient (approximate average slope): 5 %
(¢) Flow:
Tributary provides for:
Estimate average numb in review area/year:

Describe flow regime: Ephemeral.
Other information on duration and volume:

Surface flow is: ISR N NOROIINED. Characteristics:

Subsurface flow: §l]. Explain findings:
[J Dye (or other) test performed:

Tributary has (check all that apply):
Xl Bed and banks
K] OHWM? (check all indicators that apply):

B4 clear, natural line impressed on the bank X the presence of litter and debris
[ changes in the character of soil [0 destruction of terrestrial vegetation
[ shelving [ the presence of wrack line
[ vegetation matted down, bent, or absent X sediment sorting
] 1eaf litter disturbed or washed away X scour
X sediment deposition [0 multiple observed or predicted flow events
[ water staining [ abrupt change in plant community
[ other (list):
[] Discontinuous OHWM.” Explain:
If factors other than the OHWM were used to determine lateral check all that apply):
B High Tide Line indicated by: B MeanH
[ oil or scum line along shore objects [J surv
[ fine shell or debris deposits (foreshore) [ physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
O other (list):

(iii) Chemical Characteristics:
Characterize tributary (c.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: Low flow present. Watershed has been impacted by past mining and logging practices.
Identify specific pollutants, if known: Unknown.

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
o,

Ibid.



(iv) Biological Characteristics, Channel supports (check all that apply):
J Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.
[ Wetland fringe. Characteristics:
(] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: 0.20 acres
Wetland type. Explain: Emergent .
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain: No.

(b)

Surface flow is:

Characteristics:

Subsurface flow: Bl. Explain findings:
[ Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
X Directly abutting
[ Not directly abutting
] Discrete wetland hydrologic connection. Explain:
[0 Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

@
Project wetlands are river miles from TNW.
Project waters are aerial miles from TNW,
Flow is from:
Estimate appr within the floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: UTBL-3 is fed by wetland 2 during heavy precipitation events.
Identify specific pollutants, if known: Unknown.

(iii) Biological Characteristics. Wetland supports (check all that apply):
Riparian buffer. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.
[0 Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
X Aquatic/wildlife diversity. Explain findings:Salamander habitat.

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( 0.20 ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of th ions performed
by any wetlands adjacent to the tributary to determine if they significantly affect logical integrity
of 2a TNW. For each of the following situations, a significant ne :us exists if the tri 1 of its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present inthe TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD: UTBL-3 has an ordinary high water mark (OHWM). UTBL-3 and Wetland 2 have an
intact riparian zone, and provide habitat for salamanders and macroinvertebrates, and retain sediment from the lands surrounding
it. The presence of large woody debris and leaves in varying stages of decay indicates this stream has the capacity to transfer
carbon and organic nutrients to downstream foodwebs. The condition of vegetation and woody debris within the stream offered

evidence that the stream ow stream has more water in physical contact
with the stream channel pical of larger streams. This increased physical
contact reduces the aver the water column. UTBL-3 in combination with

other small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants and
animals across the landscape. For these reasons, this small stream is an integral part of the regional hydrology, despite the
temporal gaps in the surface flow to downstream streams and rivers .

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

4. Significant nexus findings for seasonal RPW.
DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
B TNWs: linear feet width (ft), Or, acres.



B Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
B Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
g Other non-wetland waters:  acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is pr: vided at Section IIL.C.

Provide estimates for jurisdictional waters within the review arca (check all that apply):
Tributary waters: 70 linear fect 1 width (ft).
B Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wet indirectly into TNWs.
|| as adjacent wetlands.
es typically flow year-round. Provide data and rationale
D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

M Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11.B and rationale in Section IIL.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Providc acreage estimates for jurisdictional wetlands in the review area: acres.
5. Wetland g an RPW that flow directly or indirectly into TNWs.
W Wet , but when considered in combination with the tributary to which they are adjacent
and ds, have a significant nexus witha TNW are jurisidictional. Data supporting this

conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,
Bl Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: 0.20 acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

8See Footnote # 3.
? To complete the aalysis refer to the key in Section IILD 6 of the Instructional Guidebook.



INCLUDING ISOLATED WETLANDS, THE USE,
AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review arca (check all that apply):
H Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
B Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review arca, nese arcas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional
B Review area included isolated waters with no substantial tate (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “S eview area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and
applicant/consultant: Location, IWOUS .

licant/consultant.

[J office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
[J USGS 8 and 12
U.S. Geological Su scale & quad name: Harman 1:24,000.
USDA Natural Res ion Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):

19 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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is: (National Geodectic Vertical Datum of 1929)

& Date): .
& Date): Site photos from field visit taken April 9, and 23, 2009, January 18, April 9, and

r

downstream near the town of Haysi.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 06-10-201.

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Ficld Office, NAO-2012-01917,
Unnamed Tributary to Barts Lick Creek-6 (UTBL-6) and Wetland 5

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° N, Long. 82.2224°W.
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

O Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[ Office (Desk) Determination. Date:
Xl Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION

There Are no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
[0 Wwaters subject to the ebb and flow of the tide.
[0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters’ (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

O0OXROOXOOO

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 50 linear feet: 5 width (ft) and/or acres.
Wetlands: 0.16 acres.

c. Limits (boundaries) of jurisdiction based on: Established by OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicab]e):3
[0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

Supporting documentation is presented in Section IILF
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SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITLA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section ILLD.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IIL.D.4.

t to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

in the record any available information that documents the existence of a significant nexus between a

utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

is
a tributary with adjacent wetlands, complete Section IIL.B.1 for
n TILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

() General Area Conditions:
Watershed size: 40.1
Drainage area: 22.1
Average annual rainfall: 41 inches
Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TN'W.
X Tributary flows through [ tributaries before entering TNW.

Project waters are
Project waters are
Project waters are
Project waters are
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?: UTBL-6 flows into Barts Lick Creck. Barts Lick Creek flows into the Russell Fork River.
Tributary stream order, if known: First.

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

S Flow route can be described by identifying, e g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



[X] Natural
[ Artificial (man-made). Explain:
[0 Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 5 feet
Average depth: 0.7 fect
Average side slopes: -

Primary tributary substrate composition (check all that apply):

O silts X Sands [ Concrete
X Cobbles Gravel O Muck
[] Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Erosion potential during heavy
precipitation cvents. .

Presence of run/riffl xplain:
Tributary geometry:
Tributary gradient (approximate average slope): 5 %
(c) Flow:
Tributary provides fot:
Estimate average numb in review area/year:

Describe flow regime: Ephemeral.
Other information on duration and volume:

Surface flow is: w Characteristics:

Subsurface flow: [l Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):
X Bed and banks
OHWMS® (check all indicators that apply):

X clear, natural line impressed on the bank the presence of litter and debris
[ changes in the character of soil [ destruction of terrestrial vegetation
O shelving [0 the presence of wrack line
[ vegetation matted down, bent, or absent [X] sediment sorting
[ leaf litter disturbed or washed away K scour
X sediment deposition [0 multiple observed or predicted flow events
[0 water staining [0 abrupt change in plant community
O other (list):
[] Discontinuous OHWM.” Explain:
If factors other than the OHWM were used to determi k all that apply):

M High Tide Line indicated by:
O oil or scum line along shore objects
[ fine shell or debris deposits (foreshore)
[ physical markings/charactetistics types.
[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (¢.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: No water present. Watershed has been impa ted by past mining and logging practices and road building.
Identify specific pollutants, if known: Unknown.

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OH'WM has been removed by development or agricultral practices). W iere there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (¢.g , flow over a rock outcrop or through a culvert), the agercies will look for indicators of flow above and below the break.
o,

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
O Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: 0.16 acres
Wetland type. Explain: Emergent .
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain: No.

(b)

Surface flow is:

Characteristics:

Subsurface flow: B, Explain findings:
[ Dye (or other) test performed:

Directly abutting

Not directly abutting

[0 Discrete wetland hydrologic connection. Explain:
[0 Ecological connection. Explain:

[ Separated by berm/barrier. Explain:

Project wetlands are river miles from TNW.

Project waters are -

Flow is from:

Estimate approximate location of wetland as within th [N SSESERY floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, il film on surface; water quality; general watershed
characteristics; etc.). Explain: UTBL-6 is fed by wetland 5 during heavy precipitation events.
Identify specific pollutants, if known: Unknown.

(iii) Biological Characteristics. Wetland supports (check all that apply):
X Riparian buffer. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.
[0 Vegetation type/percent cover. Explain: .
(O Havitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
X Aquatic/wildlife diversity. Explain findings:Salamander habitat.

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( 0.16 ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being petformed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW.
Considerations when evaluating significant nexus include, but a y of the flow
of water in the tributary a functions performed by the tributary and all its adjacent
wetlands. It is not approp based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent the TNW). Similarly, the fact an adjacent wetland lies within or

outside of a floodplain is n t nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWSs, or to reduc rsre

e  Does the tributary, ds (i upport functions for fish and
other species, such gyo TNW?

e  Does the tributary, ds (i utrients and organic carbon that

support downstream foodwebs?
e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IL.D:.

indirectly into
ion with all of its
Wetland 5 have an
lands surrounding
tages of
flowing
ce) than
reduces the average distance a particle will travel before it is removed
small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants and
animals across the landscape. For these reasons, this small stream is an integral part of the regional hydrology, despite the
temporal gaps in the surface flow to downstream streams and rivers .

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section HLD:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.



2.  RPWs that flow directly or indirectly into TNWs.
B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
Ml Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
@ Other non-wetland waters:  acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
B8 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is prc vided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
IRl Tributary waters: 50 linear feet § width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4, Wetl ow directly or indirectly into TNWs.
¢ jurisdictional as adjacent wetlands.
where tributaries typically flow year-round. Provide data and rationale
1 in Section II1.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

Bl Wetlands directly abutting an RPW where tributaries typically flow “scasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetl g an RPW that flow directly or indirectly into TNWs.,
, but when considered in combination with the tributary to which they are adjacent
ds, have a significant nexus witha TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
6. Wetl Ws tha tly into TNWs,
waters, d in combination with the tributary to which they are adjacent and
acent w nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: 0.16 acres.

emains jurisdictional.

fthe U.S.,” or

gories presented above (1-6), or
¢ (sce E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

8See Footnote # 3.
9 To complete the analysis refer to the key in Section I D.6 of the Instructional Guidebook.



which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).

B Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
. Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
B If potential wetlands were assessed within the review arca, hese areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delincation Manual and/or appropriate Regional
B Review arca included isolated waters with no substantial (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “S w area would have been regulated based solely on the
“Migratory
Waters do not m
Other: (explain,

exus” standard, where such a finding is required for jurisdiction. Explain:

view area, where the sole potential basis of jurisdiction is the MBR

Provide acreage estimates for non-jurisdictional waters in the re
d species, use of water for irrigated agriculture), using best professional

factors (i.e., presence of migratory birds, presence of endangerc

width (ft).

gsource:

ew area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:;

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and es below):

or on behalf of the applicant/consultant: Location, JWOUS .
n behalf of the applicant/consultant.

X neation report,

] Office does not concut with data sheets/delineation report.

I Data sheets prepared by the Corps:

Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[J USGS NHD data.

[J USGS 8 and 12 digit HUC maps.
man 1:24,000.

. Citation:

Vertical Datum of 1929)

10 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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or [X] Other (Name & Date):Site photos from field visit taken April 9, and 23, 2009, January 18, and April 9, 2012.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

downstream near the town of Haysi.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section TV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 06-10-201:

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917,
Unnamed Tributary to Barts Lick Creek-7 (UTBL-7) and Wetland 1

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° N, Long. 82.2224° W.
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork
Name of watershed or Hydrologic Unit Code (HUC): 05070202
X Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
O Office (Desk) Determination. Date:
B4 Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
1 waters subject to the ebb and flow of the tide.
[0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

0OXKOOXOOO

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 50 linear feet: 5 width (ft) and/or acres.
Wetlands: 0.13 acres.

¢. Limits (boundaries) of jurisdiction based on: Established by OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
[0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is nota TNW and that typically flows year-round or has continuous flow at least *“seasonally”
(e.g., typically 3 months).

3 Supporting documentation is presented in Section ITLF.
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SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

ylis

a sig

buta

oses, is

rits s a tributary with adjacent wetlands, complete Section I1LB.1 for
the tributary, Section ITLB.2 for any onsite wetlands, and Section I1LB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 4.8
Drainage area: 4.2
Average annual rainfall: 41 inches
Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.,
X Tributary flows through [ tributaries before entering TNW.

Project waters are
Project waters arc
Project waters are
Project waters are
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNWS: UTBL-7 flows into Barts Lick Creek. Barts Lick Creck flows into the Russell Fork River
Tributary stream order, if known: First,

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifying, e.g , tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b)

[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 5 feet
Average depth: 1.0 feet
Average side slopes: GH.

Primary tributary substrate composition (check all that apply):

[ silts [X] sands [ Concrete
X Cobbles X Gravel [ Muck
[] Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Erosion potential during heavy
precipitation events. .

Presence of run/riffl xplain:

Tributary geometry:

Tributary gradient (approximate average slope): 5 %

(¢) Flow:
Tributary provides for: Bdivgiaint i
Estimate average number of flow events in review area/year:
Describe flow regime: Ephemeral.
Other information on duration and volume:

Surface flow is: I LCIoBNAONlIned. Characteristics:

Subsurface flow: §ff. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):
X Bed and banks
] OHWM? (check all indicators that apply):
[ clear, natural line impressed on the bank
[ changes in the character of soil
[ shelving
O vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
O
O

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow cvents
abrupt change in plant community

sediment deposition
water staining
[0 other (list):
Discontinuous OHWM.” Explain: UTBL-7 has created an unnaturally incised bed and bank due to pre-SMCRA

OO0O0O0d

spoil material.

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

B High Tide Line indicated by: M Mean High Water Mark indicated by:
[ oil or scum line along shore objects [] survey to available datum;
O fine shell or debris deposits (foreshore) [] physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

O tidal gauges
O other (list):

(iiiy Chemical Characteristics:
Characterize tributary (c.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: No water present. Watershed has been impacted by past mining and logging practices and road building.
Identify specific pollutants, if known: Unknown.

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (¢ g., flow over a rock outerop or through a culvert), the agercies will look for indicators of flow above and below the break.
e

Ibid



(iv) Biological Characteristics. Channel supports (check all that apply):
K Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[0 Aquatic/wildiife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: 0.13 acres
Wetland type. Explain: Emergent .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain: No.

(b)

Surface flow is: [lSRESES
Characteristics:

Subsurface flow: §ll. Explain findings:
[ Dye (or other) test performed:

() Wetland Adjacency Determination with Non-TNW:
X Directly abutting
] Not directly abutting
[0 Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[ Separated by berm/barricr. Explain:

(d)
Project wetlands are river miles from TNW,
Project waters are aerial (straight) miles from TNW
Flow is from:
Estimate approximate location of wetland as within the i

Bevaal floodplain
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: UTBL-7 is fed by wetland 1 during heavy precipitation events.
Identify specific pollutants, if known: Unknown.

(iii) Biological Characteristics. Wetland supports (check all that apply):
B Riparian buffer. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.
[0 Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
X Aquatic/wildlife diversity. Explain findings:Salamander habitat.

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately (4.69 ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N}) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of th performed
by any wetlands adjacent to the tributary to determine if they significantly affect cal integrity
of a TNW. For each of the following situations, a significant ne cus exists if the tri its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD: UTBL-7 has an unnatural ordinary high water mark (OHWM) due to spoil material .
UTBL-7 and Wetland 1 have an intact riparian zone, and provide habitat for salamanders and macroinvertebrates, and retain
sediment from the lands surrounding it. The presence of large woody debris and leaves in varying stages of decay indicates this
stream has the capacity to transfer carbon and organic nutrients to downstream foodwebs. The condition of vegetation and woody
debris within the stream offered evidence that the stream had been dry for some time. When flowing this small stream has more
water in physical contact with the stream channel (where most geochemical processing takes place) than is typical of larger
streams. This increased physical contact reduces the average distance a particle will travel before it is removed from the water
column. UTBL-7 in combination with other small streams in the watershed maintain biodiversity in downstream waters by
providing movement corridors for plants and animals across the landscape. For these reasons, this small stream is an integral part
of the regional hydrology, despite the temporal gaps in the surface flow to downstream streams and rivers.

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

4., Significant nexus findings for seasonal RPW..
DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.



[ Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
M Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months cach year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: linear feet width (ft).
i Other non-wetland waters:  acres.
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is pri vided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply).
Tributary waters: 50 linear fect 5 width (ft).
B Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetl indirectly into TNWs,
. | as adjacent wetlands.
es typically flow year-round. Provide data and rationale
D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

Bl Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I1L.B and rationale in Section ITL.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetl g an RPW that flow directly or indirectly into TNWs.
, but when considered in combination with the tributary to which they are adjacent
ds, have a significant nexus witha TNW are jurisidictional. Data supporting this

conclusion is provided at Section ITL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
6. Wetlandsadja t flow directly or indirectly into TNWs.
P Wetlands and have when considered in combination with the tributary to which they are adjacent and
with simil etlands, have a significant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section II1.C.
Provide estimates for jurisdictional wetlands in the review area: 0.13 acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional,

Demonstrate that impoundment was creat f the U.S.,” or
Demonstrate that water meets the ctiteria ories presented above (1-6), or
Demonstrate that water is isolated with a (see E below).

#See Footnote # 3.
% To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.



INCLUDING ISOLATED WETLANDS, THE USE,
AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: linear feet width (ft).

| Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
B Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, hese areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional
. Review area included isolated waters with no substantial (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in S w area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

ate
or f of the applicant/consultant: Location, JIWOUS .
ed/ the applicant/consultant.

X Office concurs with data sheets/delineation report.

[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[ USGS NHD data.

[JUSGS 8 and 12

U.S. Geological Su scale & quad name: Harman 1:24,000.
USDA Natural Res jon Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):

19 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date): .
or [ Other (Name & Date): Site photos from field visit taken April 9, and 23, 2009, January 18, and April 9, 2012
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

downstream near the town of Haysi.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Unnamed Tributary to Barts Lick Creek-8 (UTBL-8)

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° B. Long. 82.2224° o
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork
Name of watershed or Hydrologic Unit Code (HUC): 05070202
B Check if map/diagram of review arca and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

JOffice (Desk) Determination. Date:
B Ficld Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,

and April 9, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There m “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Required]
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commetce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

irectly or indirectly into TNWs
Ws
y or indirectly into TNWs
s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: 70 linear feet: 1.5 width (ft) and/or acres.
Wetlands: acres.

BV

¢. Limits (boundaries) of jurisdiction based on: EEINURIEHNS

Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
Ml Potentially jurisdictional waters and/ot wetlands were assessed within the review area and determined to be not jurisdictional,

Explain:

L Boxes checked below shall be supported by completing the appropriate sections in Section I1I below

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 monts).

3 Supporting documentation is presented in Section IIT F.
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SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITI.A.1 and Section ITL.D.1. only; if the aquatic resou ~ce is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section IILD.1.; otherwise, see Section II1.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section ITLB.2 for any onsite wetlands, and Section I1L.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 15.5
Drainage area: 7
Average annual rainfall: 41 inches
Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
X Tributary flows through J tributaries before entering TNW.

Project waters are

Project waters are

Project waters are .
Project waters are RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?’: UTBL-8 flows into Barts Lick Creek. Barts Lick Creek flows into the Russell Fork River.
Tributary stream order, if known: First.

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
S Flow route can be described by identifying, e g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b

[ Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 1.5 feet
Average depth: 0.3 feet
Average side slopes: .

Primary tributary substrate composition (check all that apply):

X silts X Sands [ Concrete
X Cobbles [ Gravel [ Muck
X Bedrock [ Vegetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Erosion potential during heavy
precipitation events. .

Presence of run/riffle/pool complexes. Explain:

Tributary geometry: KREHRREERENRIZIT

Tributary gradient (approximate average slope): 5 %

(¢) Flow:
Tributary provides for:
Estimate average number of in review area/year:

Describe flow regime: Ephemeral.
Other information on duration and volume:

Surface flow is: PINIORIIANINED. Characteristics:

Subsurface flow: [f}. Explain findings:
7] Dye (or other) test performed:

Tributary has (check all that apply):
Xl Bed and banks
< OHWM? (check all indicators that apply):
X clear, natural line impressed on the bank
[0 changes in the character of soil
[] shelving
[ vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
X
O

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

sediment deposition

water staining

other (list):

[ Discontinuous OHWM.” Explain:

OOXKCIXE

O

If factors other than the OHTWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

B H B M ated by:
[l objects O ;
O (foreshore) [
O istics n vegetation types.

O
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: No water present. Watershed has been impacted by past mining and logging practices and road building.
Identify specific pollutants, if known: Unknown.

$A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultral practices). Where there is a break in the OH'WM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
e,

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
X Riparian corridor. Characteristics (type, averag: width): Beech, Maple, poplar, average width 100 feet or more.
[0 Wetland fringe. Characteristics:
O Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[ Other environmentally-sensitive specics. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: IEINENER

Characteristics:

Subsurface flow: m Explain findings:
[ Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[C] Not directly abutting
(O Discrete wetland hydrologic connection. Explain:
] Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

()
r miles from TNW.
(straight) miles from TNW,

Estimate approximate location of wetland as within the floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[0 Vegetation type/percent cover. Explain: .

[ Habitat for:
[] Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: m
Approximately ( } acres in total are being considered in the cumulative analysis.



For each wethand, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW.
Considerations when evaluating significant nexus include, but a y of the flow
of water in the tributary a the functions performed by the tributary and all its adjacent
wetlands. It is not approp xus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n cant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, ot to reduce the amount of pollutants or flood waters reaching a TNW?

e Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. non-RPW that has
of significant nexus
has an ordinary high
rates, and retains sed
leaves in varying stages of decay indicates this stream has the
foodwebs. The condition of vegetation and woody debris with
physical contact with the stream channel (where most
ams. This increased physical contact reduces the average distance
UTBL-8 in combination with other small streams in the watershed
ent corridors for plants and animals across the landscape. For
these reasons, this small stream is an integral part of the regional hydrology, despite the temporal gaps in the surface flow to
downstream streams and rivers.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section HL.D:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/W ETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimatcs in rcview area:



TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.

M Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:

Bl Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
B Other non-wetland waters:  acres,

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is pr. vided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
PX] Tributary waters: 70 linear feet 1.5 width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TN'Ws.
W wet d thus are jurisdictional as adjacent wetlands.
an RPW where tributaries typically flow year-round. Provide data and rationale
perennial in Section II1.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

I Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIT.B and rationale in Section IILD.2, above. Provide rationate indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
I Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus witha TNW are jurisidictional. Data supporting this
conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
6. Wetl Ws tha tly into TNWs.
. watets, d in combination with the tributary to which they are adjacent and
acent w nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section II1.C.
Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

8Sec Footnote # 3.
9 To complete the analysis refer to the key in Section I11.D.6 of the Instructional Guidebook.



E.

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
JLD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
B Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
B Wectlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, acse areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional

B Review area included isolated waters with no substantial tate (or foreign) commerce.
[J Prior to the Jan 2001 Supreme Court decision in “S eview area would have been regulated based solely on the
“Migratory
I Waters do not m exus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain,

Provide acreage estimates for non-jurisdictional waters in the review arca, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width ().

esource:

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

f of the applicant/consultant: Location, JWOUS .
the applicant/consultant.
[X] Office concurs with data shects/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[[] USGS NHD data.
[J USGS 8 and 12
U.S. Geological Su scale & quad name: Harman 1:24,000.
USDA Natural Res ion Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):

19 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: [] Aerial (Name & Date): .
or [X] Other (Name & Date): Site photos from field visit taken April 9, and 23, 2009, January 18, and April 9, 2012

Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please specify):




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 06-10-201.

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917,
Unnamed Tributary to Barts Lick Creek-9 (UTBL-9) and Wetland 7

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° N, Long. 82.2224° W.
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek
Name of nearest Traditional Navigable Water (TNW) Into which the aquatic resource flows: Russell Fork
Name of watershed or Hydrologic Unit Code (HUC): 05070202
X Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

[] Office (Desk) Determination. Date:
X Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,

and April 9, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
Waters subject to the ebb and flow of the tide.
[0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters’ (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

O0OROOXOOO

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 90 linear feet: 1.5 width (ft) and/or acres.
Wetlands: 0.02 acres.

¢. Limits (boundaries) of jurisdiction based on: Established by OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
[0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional

Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

? Supporting documentation is presented in Section IILF.
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SECTION I1I: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section IIL.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section I11.D.4.

t to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

in the record any available information that documents the existence of a significant nexus between a

utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

is
a tributary with adjacent wetlands, complete Section ITI.B.1 for
n IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IT1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) ditions:
8

Average annual rainfall: 41 inches
Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.,
X Tributary flows through ] tributaries before entering TNW.

Project waters are
Project waters are
Project waters are
Project waters are
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?: UTBL-9 flows into Barts Lick Creek. Barts Lick Creek flows into the Russell Fork River.
Tributary stream order, if known: First.

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and crosional features generally and in the arid

West

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b)

O Attificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 1.5 feet
Average depth: 0.3 feet
Average side slopes: [Hi

Primary tributary substrate composition (check all that apply):

[ silts X Sands [ Concrete
D3 Cobbles X Gravel [ Muck
] Bedrock [0 Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [¢.g., highly eroding, sloughing banks]. Explain: Erosion potential during heavy
precipitation events. .

Presence of run/riffl xplain:

Tributary geometry:

Tributary gradient (approximate average slope): 5 %
(¢) Flow:

Tributary provides for: ERARKIEEAIRUIAS

Estimate average number of flow events in review area/year:
Describe flow regime: Ephemeral.
Other information on duration and volume:

Surface flow is: DI ORI NORDIINRal. Characteristics:

Subsurface flow: Bll. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):
K Bed and banks
X} OHWM? (check all indicators that apply):

X clear, natural line impressed on the bank X the presence of litter and debris
[J changes in the character of soil O destruction of terrestrial vegetation
[ shelving [0 the presence of wrack line
[ vegetation matted down, bent, or absent [] sediment sorting
O leaf litter disturbed or washed away X] scour
X sediment deposition [0 multiple observed or predicted flow cvents
[ water staining [] abrupt change in plant community
O other (list):
[ Discontinuous OHWM.” Explain:
If factors other than the OHWM were used to determi check all that apply):

B High Tide Line indicated by:
[0 oil or scum line along shore objects
[ fine shell or debris deposits (foreshore) ] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.
[ tidal gauges
[ other (list):

(iiiy Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: No water present. Watershed has been impacted by past mining and logging practices and road building.
Identify specific pollutants, if known: Unknown.

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (¢.g., where the stream temporarily flows underground, or where
the OH'WM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
o,

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
[X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
(] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: 0.02 acres
Wetland type. Explain: Emergent .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain: No.

(b)

Surface flow is:

Characteristics:

Subsurface flow: [fll. Explain findings:
[ Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
X Directly abutting
[J Not directly abutting
[0 Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d)
Project wetlands are river miles from TNW
Project waters are
Flow is from:
Estimate approximate location of wetl within the g

ISNBRY floodplain.
p

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain: UTBL-9 is fed by wetland 7 during heavy precipitation events.
Identify specific pollutants, if known: Unknown.

(iii) Biological Characteristics. Wetland supports (check all that apply):
X Riparian buffer. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.
[0 Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[X) Aquatic/wildlife diversity. Explain findings:Salamander habitat.

Chara ands adjacent to the tributary (if any)
A onsidered in the cumulative analysis:
A ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physicat functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics
by any wetlands adjacent to the tributary to determine if they
of a TNW. For each of the following situations, a significant n
wetlands, has more than a speculative or insubstantial effect on
Considerations when evaluating significant nexus include, but a

of water in the tributary a and the functions performed by the tributary and all its adjacent
wetlands. It is not approp nt nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent tary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n ignificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants ot flood waters to
TNWs, or to rsre

e Does the trib ds (i lifecycle support functions for fish and
other specics gyo sent in the TNW?
¢ Does the trib ds (i transfer nutrients and organic carbon that

support downstream foodwebs?
e Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: .

indirectly into

ion with all of its
Wetland 7 have an
lands surrounding

with the stream channel (where most geochemical processing t

contact reduces the average distance a particle will travel befo

other small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants and
animals across the landscape. For these reasons, this small stream is an integral part of the regional hydrology, despite the
temporal gaps in the surface flow to downstream streams and rivers .

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section L.D:

4. Significant nexus findings for seasonal RPW..
DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
B TNWs: linear feet width (ft), Or, acres.



B Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
Bl Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
Tributaries of TNW where tributaries have continuous flow “scasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
H Tributary waters: linear feet width (ft).
Other non-wetland waters:  acres.
Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
B8 Waterbody that is not a TN'W or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review arca (check all that apply):
Tributary waters: 90 linear feet 1.5 width (ft).
B Other non-wetland watets: acres.
Identify type(s) of waters:

4. Wetl indirectly into TNWs,
| as adjacent wetlands.
es typically flow year-round. Provide data and rationale
D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

B Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section LB and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5. Wetland g an RPW that flow directly or indirectly into TNWs.
Wet , but when considered in combination with the tributary to which they are adjacent
and ds, have a significant nexus witha TNW are jurisidictional. Data supporting this

conclusion is provided at Section IIL.C,

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
6. Wet Ws tha y into TNWs.
waters, in combination with the tributary to which they are adjacent and
acent w nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III.C.
Provide estimates for jurisdictional wetlands in the review area: 0.02 acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

Demonstrate that impoundment was creat »f the U.S.,” or
Demonstrate that water meets the criteria ories presented above (1-6), or
Demonstrate that water is isolated with a (see E below).

8See Footnote # 3
9 To complete the analysis refer to the key in Section I11.D.6 of the Instructional Guidebook



E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):"
s for recreational or other purposes.

in interstate or foreign commerce.
tries in interstate commerce.

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).

B Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
B Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, hese areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional

Bl Review area included isolated waters with no substantial (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “S w area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional watets in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:

ew arca that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropri

¥l Maps, plans, plots applicant/consultant: Location, JWOUS .

§ Data sheets prepar licant/consultant.

[X] Office concurs

[] Office does not concur with data sheets/delineation report.

I Data sheets prepared by the Corps:

Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

[J USGS 8 and 12

U.S. Geological Su scale & quad name: Harman 1:24,000.
USDA Natural Res ion Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):

10 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: (] Aerial (Name & Date): .
or [X] Other (Name & Date): Site photos from field visit taken April 9, and 23, 2009, January 18, and April 9, 2012.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

town of Haysi.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Unnamed Tributary to Barts Lick Creek-10 (UTBL-10)

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° B, Long. 82.2224° B
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork
Name of watershed or Hydrologic Unit Code (HUC): 05070202
P Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

I Check if other sites (c.g., offsite mitigation sites, disposal sites, etc.. ) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
@ Office (Desk) Determination. Date:
0% Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012,

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)
| Waters subject to the ebb and flow of the tide.
Bl Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply):

irectly or indirectly into TNWs
Ws
or indirectly into TNWs
s that flow directly or indirectly into TNWs
y or indirectly into TNWs

isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: 50 linear feet: 2 width (ft) and/or acres.
Wetlands:

¢. Limits (boundaries) of jurisdiction based on: ERIADIUSIEUEIN T ETSARVE

Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
. Potentially jurisdictional watcrs and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

| Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typicaily flows year-round or has continuous flow at least “seasonally”
(c.g , typically 3 monts)

3 Supporting documentation is presented in Section IILF.
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SECTION III: CWA ANALYSIS

A.

4 Not
West

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section III.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITLA.1 and 2
and Section IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will e tributar ent
waters” (RPWs), r-round o

months). A wetla jurisdicti ound
(perennial) flow, resource i ow,

skip to Section IIL.D.4.

t to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

in the record any available information that documents the existence of a significant nexus between a

utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

is
a tributary with adjacent wetlands, complete Section IIL.B.1 for
n IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITL.C below.

1.  Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 21.2
Drainage area: 12.9
Average annual rainfall: 41 inches
Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

[0 Tributary flows directly into TNW.
X Tributary flows through I tributaries before entering TN'W.

Ww.

Identify flow route to TNWS: UTBL-10 flows into Barts Lick Creek. Barts Lick Creck flows into the Russell Fork River.
Tributary stream order, if known: First.

e that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

5 Flow route can be described by identifying, e.g , tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary is:
Artificial (man-made). Explain:

Manipulated (man-altered). Explain:

Tributary propertics with respect to top of bank (estimate):

Average width: 2 feet
Average depth: 0.3 feet
Average side slopes: B

Primary tributary substrate composition (check all that apply):

K silts X Sands [ Concrete
Xl Cobbles O Gravel [ Muck
[ Bedrock ] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Erosion potential during heavy

precipitation events. .

Presence xplain:

Tributary

Tributary slope): 5 %
(¢) Flow:

Tributary provides for:

Estimate average numb
Describe flow regime: Ephemeral.
Other information on duration and volume:

Sutface flow is: IEIERINERORANIIE]. Characteristics:
Subsurface flow: Bll. Explain findings:

[ Dye (or other) test performed:

Tributary has (check all that apply):
Xl Bed and banks
[X) OHWM? (check all indicators that apply):
(X clear, natural line impressed on the bank
[0 changes in the character of soil
[0 shelving
[ vegetation matted down, bent, or absent
X leaf litter disturbed or washed away
X sediment deposition
[ water staining
O other (list):
[ Discontinuous OHWM.” Explain:

OOXXOXX

If factors other than the OHWM were used to determine lateral
- Mean H
] surv
[ physical markings;
[J vegetation lines/changes in vegetation types.

B High Tide Line indicated by:
[ oil or scum line along shore objects
[ fine shell or debris deposits (foreshore)
[0 physical markings/characteristics
[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:

Characterize tributary (c.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

in review arca/year:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

check all that apply):

Explain: No water present, Watershed has been impacted by past mining and logging practices and road building.

Identify specific pollutants, if known: Unknown.

A natural 0 OHWM does not necessarily sever jurisdiction (¢.g.,
the OHWM ent or agricultural practices). Where there is a break in the OHWM that is unrelated t
regime (€.g.

"Tbid

where the stream temporarily flows underground, or where
o the waterbody’s flow
ough a culvert), the agencics will look for indicators of flow above and below the break.



(iv) Biological Characteristics. Channel supports (check all that apply):
X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: [TETREE

Characteristics:

Subsurface flow: [IEEEEIE. Explain findings:
[ Dye (or other) test performed:

©
Directly abutting
[ Not directly abutting
[J Discrete wetland hydrologic connection. Explain:
O Ecological connection. Explain:
[J Separated by berm/barrier, Explain:

(@
r miles from TNW,
(straight) miles from TNW.

Estimate approximate location of wetland as within the floodplain.

(ij) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:.

[0 Habitat for:
[0 Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[0 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative nalysis: m
Approximately ( Y acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW,
Considerations when evaluating significant nexus include, but a y of the flow
of water in the tributary and i and the functions performed by the tributary and all its adjacent
wetlands. Itis not appropriat nt nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wet tary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not s ignificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduc waters re

e  Does the tributary, etlands (i tat and lifecycle support functions for fish and
other species, such earing yo are present in the TNW?

e  Does the tributary, etlands (i acity to transfer nutrients and organic carbon that

support downstream foodwebs?
e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1.

this stream has the capacity to transfer carbon and organic nutr

woody debris within the stream offered

more water in physical contact with the

streams. This increased physical contac

column. UTBL-10 in combination with other small streams in

providing movement corridors for plants and animals across the landscape. For these reasons, this small stream is an integral part
of the regional hydrology, despite the temporal gaps in the surface flow to downstream streams and rivers .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 1IL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

4. Significant nexus findings for scasonal RPW..
DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review arca:
M TNWs: linear feet width (ft), Or, acres.



Bl Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
Tributaries of TNW where tributaries have continuous flow “seasonally” (¢.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
B Other non-wetland waters.  acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
P8 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is pri vided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
PR] Tributary waters: 50 lincar feet 1.5 width (ft).
| Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetland indirectly into TN'Ws,
B Wwet as adjacent wetlands.
es typically flow year-round. Provide data and rationale
D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

M Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5. Wetland g an RPW that flow directly or indirectly into TNWs.
W wet , but when considered in combination with the tributary to which they are adjacent
and ds, have a significant nexus witha TNW are jurisidictional. Data supporting this

conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
6. Wetlandsadjacent to non-RPWs that flow y into TNWs.
Wetlands adjacent to such waters, and h in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetland nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

emains jurisdictional.

fthe U.S.)” or

gories presented above (1-6), or
e (see E below).

8See Footnote # 3.
9 To complete the analysis refer to the key in Section [11.D.6 of the Instructional Guidebook.



INCLUDING ISOLATED WETLANDS, THE USE,
AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Bl Tributary waters: linear feet width (ft).

| Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
B Wwetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, hese areas did not meet the criteria in the 1987 Corps of Engineets

Wetland Delineation Manual and/or appropriate Regional
B Review arca included isolated waters with no substantial tate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “S eview area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
@] Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Bl Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:;

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

f of the applicant/consultant: Location, JTWOUS .
the applicant/consultant.

[X Office concurs with data sheets/delineation report.

[ Office does not concur with data sheets/delineation report.

I Data sheets prepared by the Corps:

Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:

] USGS NHD data.

[J USGS 8 and 12

U.S. Geological Su scale & quad name: Harman 1:24,000.
USDA Natural Res ion Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):

Y prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.


E4REGGCT
Typewritten Text
X


FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date): .
or [X] Other (Name & Date):Site photos from field visit taken April 9, and 23, 2009, January 18, and April 9, 2012.
Previous determination(s). File no. and date of response lettet:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The areas surrounding the evaluation area have been impacted by logging.
Watershed areas represented on this jurisdictional determination form are calculated as the entire drainage area of each particular stream
being reviewed. Drainage areas represented on this form are calculated as the drainage area for each particular stream that exists within the
project boundary. Project boundaries are labeled on the jurisdictional determination map. UTBL-10 is an ephemeral stream. The beginning
evaluation point for this determination is 37.2722, 82.2309 and the end point for evaluation is 37.2723, 82.2308. Stream lengths being
evaluated are highlighted and located on the jurisdictional determination map. The nearest TNW, the Russell Fork River, is located at
approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the ID Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201.

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Unnamed Tributary to Barts Lick Creek-11 (UTBL-11)

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° B. Long. 82.2224° B
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

¢ of watershed or Hydrologic Unit Code (HUC): 05070202

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

@ Office (Desk) Determination. Date:
8 Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 13,
and April 9, 2012.

SECTION 1I: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)]

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

rectly or indirectly into TNWs

Ws

y or indirectly into TNWs
s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: 30 linear feet: 2 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: SIANIISHCHENECEDANEVE

Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
W Potentially jurisdictional waters and/or wetlands were assessed within the review arca and determined to be not jurisdictional.

Explain;

' Boxes checked below shall be supported by completing the appropriate sections in Section II1 below.

2 For purposes of this form, an RPW is defined as a tributary that is nota TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e g., typically 3 monts).

Y Supporting documentation is presented in Section JILF.


E4REGGCT
Typewritten Text
06-10-2013


SECTION II: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section II1.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section II1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I1LB.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 3m
Drainage area: 22
Average annual rainfall: 41 inches
Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
X Tributary flows throughl tributaries before entering TNW.

Project waters are

Project waters are

Project waters are .
Project waters are RPW.
Project waters cross or serve as statc boundaries. Explain:

Identify flow route to TNW?: UTBL-11 flows into Barts Lick Creck. Barts Lick Creek flows into the Russell Fork River.
Tributary stream order, if known: First.

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW,



(b)
X Natural
[0 Artificial (man-made). Explain:
[J Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 2 feet
Average depth: 0.3 feet
Average side slopes: 18

Primary tributary substrate composition (check all that apply):

X silts Sands [ Concrete
X Cobbles ] Gravel [ Muck
[] Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Erosion potential during heavy
precipitation events. .

Presence of run/riffl xplain:

Tributary geometry:

Tributary gradient (approximate average slope): 5 %

(c) Flow:
Tributary provides for: EIRMIRIAIKIAS
Estimate average number of flow events in review area/year:

Describe flow regime: Ephemeral.
Other information on duration and volume:

Surface flow is: DI IOIDNLNED. Characteristics:

Subsurface flow: Jil]. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

X Bed and banks

X OHWMS® (check all indicators that apply):
X clear, natural line impressed on the bank
[ changes in the character of soil
[ shelving
[] vegetation matted down, bent, or absent
X leaf litter disturbed or washed away
X sediment deposition
[ water staining
[ other (list):

[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OOXXOXK

If factors other than the OHIWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

B High Tide Line indicated by: B Mean High Water Mark indicated by:
[1 oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshote) [ physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (c.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: No water present. Watershed has been impacted by past mining and logging practices and road building.
Identify specific pollutants, if known: Unknown.

$A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by dewvelopment or agricultural practices) Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (¢.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
[X Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.
[0 Wetland fringe. Characteristics:
[ Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings: .
] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

2.  Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is:

Characteristics:

Subsurface flow: [IEREME. Explain findings:
[] Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[J Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color s clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iiii) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width): .
[ Vegetation type/percent cover. Explain: .
[ Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW.
Considerations when evaluating significant nexus include, but a y of the flow
of water in the tributary a the functions performed by the tributary and all its adjacent
wetlands. It is not approp xus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n cant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:

Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduc waters re

Does the tributary, etlands (i ctions for fish and
other species, such earing yo

Does the tributary, etlands (i d organic carbon that

support downstream foodwebs?
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1.

leaves in varying stages of decay indicates this stream has the
foodwebs. The condition of vegetation and woody debris with

time. has more water in physi
proce of larger streams. This i
travel ater column. UTBL-11 i

biodivetsity in downstream waters by providing movement co
reasons, this small stream is an integral part of the regional hy
streams and rivers.

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 1IL.D:

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section II1.D:

Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/W ETLANDS ARE (CHECK ALL
THAT APPLY):

1.

TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:



] TNWs: linear feet width (ft), Or, acres.
[ Wetlands adjacent to TNWs: acres.

2. RPW:s that flow directly or indirectly into TNWs.
[ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
[0 Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
] Tributary waters: linear feet width (ft).
[ Other non-wetland waters: ~ acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.
X Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a si gnificant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
B4 Tributary waters: 30 linear feet 2 width (ft).
[ Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[0 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section ITLB and rationale in Section IIL.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wwetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section ITL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[0 Demonstrate that impoundment was created from “waters of the U.S.,” or
[0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
0 Demonstrate that water is isolated with a nexus to commerce (see E below).

¥See Footnote # 3.
® To complete the analysis refer to the key in Section [[LD.6 of the Instructional Guidebook.



INCLUDING ISOLATED WETLANDS, THE USE,
AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes.
in interstate or foreign commerce,
tries in interstate commerce.

Identify water body and summarize rationale supporting determination:

Provide cstimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).

B Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
M Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
Bl If potential wetlands were assessed within the review area, hese areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional

M Review arca included isolated waters with no substantial tate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “S eview arca would have been regulated based solely on the
“Migratory
H Waters do not m exus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain,

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource.

Provide acreage estimates for non-jurisdictional watets in the review arca that do not meet the “Significant Nexus” standard, where such
width (ft).

resource;

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

f of the applicant/consultant: Location, JWOUS .
the applicant/consultant.

[X] Office concurs with data sheets/delineation report.

[ Oftice does not concur with data sheets/delineation report.

I Data sheets prepared by the Corps:

Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

[J USGS 8 and 12

U.S. Geological Su scale & quad name: Harman 1:24,000.
USDA Natural Res ion Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):

10 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date): .
or [X] Other (Name & Date): Site photos from field visit taken April 9, and 23, 2009, January 18, and April 9, 2012.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

approximately, 37.2427, 82.3201, approximately 10 river miles down



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 06-10-201:

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917,
Unnamed Tributary to Barts Lick Creek-12 (UTBL-12) and Wetland 6

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° N, Long. 82.2224° W.
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek
Name of nearest Traditional Navigable Water (TNW) Into which the aquatic resource flows: Russell Fork
Name of watershed or Hydrologic Unit Code (HUC): 05070202
Xl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[0 Office (Desk) Determination. Date:
;4 Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,

April 9, and September 20, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]

[0 Wwaters subject to the ebb and flow of the tide.

[0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CI'R part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
[solated (interstate or intrastate) waters, including isolated wetlands

O0OXOOXOOO

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 40 linear feet: 2.0 width (ft) and/or acres.
Wetlands: 0.59 acres.

¢. Limits (boundaries) of jurisdiction based on: Established by OHWM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
O Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

' Boxes checked below shall be supported by completing the appropriate sections in Section 11I below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least ““seasonally”
(e.g., typically 3 months).

¥ Supporting documentation is presented in Section ITL.F
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SECTION IIl: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section 1IL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section IIL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: 3.3
Drainage area: 0.6
Average annual rainfall: 41 inches
Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
(X Tributary flows throughl tributaries before entering TNW.

Project waters are

Project waters are

Project waters are .
Project waters are RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW3: UTBL-12 flows into Barts Lick Creek. Barts Lick Creek flows into the Russell Fork River.
Tributary stream order, if known: First.

4 Note that the [nstructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West

5 Flow route can be described by identifying, e.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b)

[0 Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 2 feet
Average depth: 0.4 feet
Average side slopes: ]

Primary tributary substrate composition (check all that apply):

[ silts X Sands [ Concrete
X Cobbles X Gravel ] Muck
] Bedrock [] Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Erosion potential during heavy
precipitation events. .

Presence of run/riffl xplain.
Tributary geometry:
Tributary gradient (approximate average slope): 5 %
(c) Flow:
Tributary provides for:
Estimate average numb in review area/year:

Describe flow regime: Ephemeral.
Other information on duration and volume:

Surface flow is: [N LEoIRnUReInLed. Characteristics:

Subsurface flow: Jll. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

X Bed and banks

X] OHWM? (check all indicators that apply):
X clear, natural line impressed on the bank
O changes in the character of soil
[ shelving
] vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
X sediment deposition
[ water staining
[ other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OOXXOOX

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

B High Tide Line indicated by: B Mean High Water Mark indicated by:
] oil or scum line along shore objects [ survey to available datum;
O fine shell or debris deposits (foreshore) ~[] physical markings;
[J physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolore |, oily film; water quality; general watershed characteristics, etc.).
Explain: Low flow present. Watershed has been impacted by past mining and logging practices.
Identify specific pollutants, if known: Unknown.

5 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g , where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is abreak in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[ Federally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: 0.59 acres
Wetland type. Explain: Emergent .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain: No.

Surface flow is:

Characteristics:

Subsurface flow: Jll}. Explain findings:
(] Dye (or other) test performed:

(©
Directly abutting
Not directly abutting
O Discrete wetland hydrologic connection. Explain:
] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:
(d) W

Project wetlands are river miles from TNW.
Project waters are

Flow is from:

Estimate appr within the g

SRUERR floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; ctc.). Explain: UTBL-12 is fed by Wetland 6 during heavy precipitation events.
Identify specific pollutants, if known: Unknown.

(iiii) Biological Characteristics. Wetland supports (check all that apply):
[X Riparian buffer. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.
[0 Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ Federally Listed species. Explain findings:
{ Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
X Aquatic/wildlife diversity. Explain findings:Salamander habitat.

Chara ands adjacent to the tributary (if any)
A onsidered in the cumulative analysis:
A } acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres)

Summarize overal] biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW.
Considerations when evaluating significant nexus include, but a y of the flow

of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. Itis not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, ot to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present inthe TNW?

e Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD: UTBL-12 has an ordinary high water mark (OHWM). UTBL-12 and Wetland 6 have
an intact riparian zone, and provide habitat for salamanders an1 macroinvertebrates, and retain sediment from the lands surrounding
it. The presence of large woody debris and leaves in varying stages of decay indicates this stream has the capacity to transfer
carbon and organic nutrients to downstream foodwebs. The condition of vegetation and woody debris within the stream offered

evidence that the stream en ow stream has more water in physical contact
with the stream channel sin pical of larger streams. This increased physical
contact reduces the aver be the water column, UTBL-12 in combination

with other small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants
and animals across the landscape. For these reasons, this small stream is an integral part of the regional hydrology, despite the
temporal gaps in the surface flow to downstream streatns and rivers .

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II1.D:

4, Significant nexus findings for seasonal RPW.
DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
B TNWs: linear feet width (ft), Or, acres.



B Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.
B Tributarics of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:
Tributaries of TNW where tributarics have continuous flow “seasonally” (¢.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section [IL.B. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
I Tributary waters: linear feet width (ft).
Other non-wetland waters:  acres.
Identify type(s) of watets:

3. Non-RPWs® that flow directly or indirectly into TNWs.
B Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review arca (check all that apply):
Tributary waters: 40 linear feet 2 width (ft).
B Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
I Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
I Wetlands directly abutting an RPW where tributarics typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

Bl Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus witha TNW are jurisidictional. Data supporting this
conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlandsadjacent to non-RPWs that flow directly or indirectly into TNWs.
P Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: 0.59 acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was
Demonstrate that water meets the cri above (1-6), or
Demonstrate that water is isolated w

8See Footnote # 3.
? To complete the malysis refer to the key in Section IILD.6 of the Instructional Guidebook.



E.

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):"
s for recreational or other purposes.

in interstate or foreign commerce.
tries in interstate commerce.

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
I Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
B Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.
. Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

€source:

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION IV: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):
B Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Location, JWOUS .
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters” study: .

U.S. Geological Survey Hydrologic Atlas:
[0 USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Harman 1:24,000.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):

U prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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is: (National Geodectic Vertical Datum of 1929)
& Date): .
& Date): Site photos from field visit taken April 9, and 23, 2009, January 18, April 9, and

ja- ]

r:

during periods of very wet weather. UTBL-12 is an ephemeral stream.
82.2175 and the end point for evaluation is 37.2564, 82.2174. Stream |
determination map. The nearest TNW, the Russell Fork River, is locate
downstream near the town of Haysi.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201.

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-1

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (fat/long in degree decimal format): Lat. 36.2698° §, Long. 82.2224° B
Universal Transverse Mercatot:
Name of nearest waterbody: Barts Lick Creck

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate UC): 05070202

PRl Check if r potential jurisdictional areas is/are available upon request.

| Check if sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination, Date:
8%l Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012,

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)
[ Waters subject to the ebb and flow of the tide.

@] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

ectly or indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable)::'
P Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: Isolated wetland 1 is approximatetly 0.23 acres. It is not connected to waters of the U.S. and is not considered
jurisdictional.

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e g., typically 3 months).

3 Supporting documentation is presented in Section I F.
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SECTION IITl: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 1IL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

is
a tributary with adjacent wetlands, complete Section IIL.B.1 for
n IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through tributaries before entering TNW.

Project waters are river miles from TNW.
Project waters are river miles from RPW.
Project waters are acrial (straight) miles from TNW
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West

S Flow route can be described by identifying, e.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b)

Tributary is: Natural

Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet

Average side slopes: B

NeRYEISt

Primary tributary substrate composition (check all that apply):

[ silts [ sands [ Concrete
[ Cobbles [ Gravel O Muck
[ Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:

Tributary gradient (approximate average slope): %

(c) Flow:

Tributary provides for:
Estimate average number of flow events in review area/yeat:

RIS
Sk LKy

Describe flow regime:
Other information on duration and volume:

Surface flow is: BICRIISt. Characteristics:

Subsurface flow: BICEIEISE Explain findings:
[ Dye (or other) test performed: .

Tributary has (check all that apply): '
] Bed and banks
[J] OHWM?® (check all indicators that apply):

[ clear, natural line impressed on the bank O the presence of litter and debris
[0 changes in the character of soil O destruction of terrestrial vegetation
[J shelving [ the presence of wrack line
[] vegetation matted down, bent, or absent [] sediment sorting
O leaf litter disturbed or washed away O scour
[ sediment deposition O multiple observed or predicted flow events
[ water staining [0 abrupt change in plant community
[ other (list):
[ Discontinuous OHWM.” Explain:
If factors other than the OHWM were used to determine lateral check all that apply):
High Tide Line indicated by: Mean H
[ oil or scum line along shore objects [ surv
[ fine shell or debris deposits (foreshore) [ physical markings;
[0 physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iiiy Chemical Characteristics:
Characterize tributary (c.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, ete.).

°A natural o
the OHWM
regime (e.g.
"Ibid

Explain:

Identify specific pollutants, if known:

the sarily sever jurisdiction (c.g., where the stream temporarily flows underground, or where
pm ices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
thr ncies will look for indicators of flow above and below the break.



(iv) Biological Characteristics. Channel supports (check all that apply):
[ Riparian corridor. Characteristics (type, average width):
O Wetland fringe. Characteristics:
[0 Habitat for:
] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[C] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: BICKIIASE
Characteristics:

Subsurface flow: BICKISt. Explain findings:
[] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[] Not directly abutting
[0 Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

(d
r miles from TNW.
(straight) miles from TNW,

Estimate approximate location of wetland as within the floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain: .
[l Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis:
Approximately ( Y acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW.
Considerations when evaluating significant nexus include, but a y of the flow
of water in the tributary a and the functions performed by the tributary and all its adjacent
wetlands. It is not approp nt nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent tary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n ignificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:

Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I.D: .

2.  Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

4, Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/W ETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ TNWs: linear feet width (ft), Or, acres.
[ Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .

Tributaries of TNW where tributaries have continuous flow “seasonally” (¢.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review arca (check all that apply):
| Tributary waters: linear feet width (ft).
| Other non-wetland waters:  acres.
Identify type(s) of waters:

Non-RPWs® that flow directly or indirectly into TNWs.
Watetbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is pre vided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[ Tributary waters: linear feet width (ft).
§ Other non-wetland watets: acres.
Identify type(s) of waters:

Wet indirectly into TNWs.

as adjacent wetlands.

es typically flow year-round. Provide data and rationale
D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “scasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area: acres.
Wetland g an RPW that flow directly or indirectly into TNWs.
. Wet , but when considered in combination with the tributary to which they are adjacent
and ds, have a significant nexus with a TNW are jurisidictional, Data supporting this

conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

emains jurisdictional.

the U.S.,” or
gories presented above (1-6), or
e (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
JLD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
s for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.
8See Footnote # 3

% To complete the malysis refer to the key in Section IILD.6 of the Instructional Guidebook.
19 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
L]

Other non-wetland watetrs: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these arcas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[J Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
PX] Other: (explain, if not covered above): Isolated wetland 1 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:

Providc acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and
Pl applicant/consultant: Location, JWOUS .
X icant/consultant.

X Office concurs with data sheets/delineation report.

[ Office does not concur with data sheets/delineation report.
W] Data sheets prepared by the Corps:
W] Corps navigable waters’ study: .
W U.S. Geological Survey Hydrologic Atlas:
(] USGS NHD data.
] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Harman 1:24,000.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date): .

ot [X] Other (Name & Date):Site photos from field visit, taken April 9, and 23, 2009, January 18, and April 9, 2012.

Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 1 is 37.2525, 82.2170. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201:

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-2

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° ], Long. 82.2224° §5.
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork
Name of watershed or Hydrologic Unit Code (HUC): 05070202
PX] Check if map/diagram of review arca and/or potential jurisdictional arcas is/are available upon request.

Bl Check if other sites (e.g., offsite mitigation sites, disposal sites, etc. ..) are associated with this action and arc recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
W] Office (Desk) Determination. Date:

% Ticld Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There BRI “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]

W Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

rectly or indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands:

c. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
P%] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain; Isolated wetland 2 is approximatetly 0.07 acres. It is not connected to waters of the U.S. and is not considered
jurisdictional.

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typicaily flows year-round or has continuous flow at least “seasonally”
(e.g , typically 3 months)

3 Supporting documentation is presented in Section IILF
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SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section [ILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections II1.A.1 and 2
and Section I1LD.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IILD.4.

t to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
in the record any available information that documents the existence of a significant nexus between a
utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a significant nexus finding is not required as a matter of law.

Yis

sig

uta

ses, is

its zovers a tributary with adjacent wetlands, complete Section ITL.B.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through RIGRENASE tributaries before entering TNW.,

Project waters are river miles from TNW.
Project waters are river miles from RPW.
Project waters are aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

4+ Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW



[J Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:  feet

Average side slopes: BICKSIZISt-

Primary tributary substrate composition (check all that apply):

[ silts [ Sands [ Concrete
[ Cobbles [ Gravel [ Muck
] Bedrock ] Vegetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for:
Estimate average number of flow events in review arca/year: BICRALS
Describe flow regime: .
Other information on duration and volume:

Characteristics:

Surface flow is: RICKIMISE.

Subsurface flow: BIERIMSE. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[0 Bed and banks

] OHWM? (check all indicators that apply):
O clear, natural line impressed on the bank
[0 changes in the character of soil
O shelving
[ vegetation matted down, bent, or absent
Cl
Ol

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

leaf litter disturbed or washed away
sediment deposition
[0 water staining
O other (list):
[ Discontinuous OHWM.” Explain:

OOOO0O00

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
O oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) ~ [] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

O tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (c.g., where the strean temporarily flows underground, or where
the OHWM has been removed by dewvelopment or agricultural practices) Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (¢ g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
Pt

Ibid



(iv) Biological Characteristics. Channel supports (check all that apply):
[0 Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[ Federally Listed specics. Explain findings:
[ Fish/spawn areas. Explain findings: .
[0 Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:.
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: BICKSIIS]
Characteristics:

Subsurface flow: JIERIPIRE. Explain findings:
[0 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[J Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

(d)
r miles from TNW.,
(straight) miles from TNW.

Estimate approximate location of wetland as within the BIZKYNSS floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(i) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[ Vegetation type/percent cover. Explain:.
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW,
Considerations when evaluating significant nexus include, but a y of the flow
of water in the tributary a functions performed by the tributary and all its adjacent
wetlands. It is not approp based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n t nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWSs, or to waters reaching

e Does the trib etlands (if any), cle support functions for fish and
other species earing young fo nthe TNW?

e  Does the trib etlands (if any), fer nutrients and organic carbon that

support downstream foodwebs?
e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section nLD:.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IT1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section II1.D:

4. Significant nexus findings for seasonal REW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ TNWs: linear feet width (ft), Or, acres.
B Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
[ Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:
Tributarics of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
B Other non-wetland waters. — acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is prcvided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
W Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetl ow directly or indirectly into TNWs.
| ¢ jurisdictional as adjacent wetlands.
where tributaries typically flow year-round. Provide data and rationale
1in Section IIL.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section ITLB and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5. Wetland an RPW that flow directly or indirectly into TNWs.
W Wet but when considered in combination with the tributary to which they are adjacent
and s, have a significant nexus witha TNW are jurisidictional. Data supporting this

conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: actes.
6. Wetlandsadjacent to non-RPWs that flow y into TNWs.
Wetlands adjacent to such waters, and h in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetland nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

emains jurisdictional.

f'the U.S.,” or

gories presented above (1-6), or
e (see E below).

INCLUDING ISOLATED WETLANDS, THE USE,
AFFECT INTERSTATE COMMERCE, INCLUDING ANY

for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

8See Footnote # 3.

9 To complete the analysis refer to the key in Section I1L.D 6 of the Instructional Guidebook.

1 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (fY).

| Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
B 1f potential wetlands were assessed within the review area, 1cse arcas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional
@ Recview area included isolated waters with no substantial (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “S w area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
W Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
] Other: (explain, if not covered above): Isolated wetland 2 has no connection to waters of the U.S..

Provide acreage cstimates for non-jurisdictional waters in the review arca, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:;

Provide acreage estimates for non-jurisdictional waters in the review arca that do not mect the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and
X applicant/consultant: Location, IWOUS .
X icant/consultant,

X

[ Office does not concur with data sheets/delincation report.
Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[[] USGS NHD data.

[J USGS 8 and 12
U.S. Geological Su scale & quad name: Harman 1:24,000.
USDA Natural Res ion Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date): .
or [X] Other (Name & Date):Site photos from field visit, taken April 9, and 23, 2009, January 18, and April 9, 2012,
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 2 is 37.2545, 82.2158. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201:

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-3

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° 8. Long. 82.2224° .
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

M| Check if other sites (c.g., offsite mitigation sites, disposal sites, etc.. .) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[l Office (Desk) Determination. Date:

| Ficld Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9 and 23, 2009 , January 18,
and April 9, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There BY@IRY “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review arca. [Required]
Waters subject to the ebb and flow of the tide.
W] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

rectly or indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
% Potentially jurisdictional waters and/or wetlands were assessed within the review arca and determined to be not jurisdictional.
Explain: Isolated wetland 3 is approximatetly 0.23 acres. It is not connected to waters of the U.S. and is not considered
jurisdictional.

I Boxes checked below shall be supported by completing the appropriate sections in Section 1II below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e g., typically 3 monts).

3 Supporting documentation is presented in Section IILF.
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SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete

Section IILA.1 and Section [IL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2

and Section IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigabl ent
waters” (RPWs), i.e. tributaries that typically flow yea

months). A wetland that directly abuts an RPW is also ound
(perennial) flow, skip to Section IILD.2. If the aquatic resourc ow,

skip to Section I11.D .4,

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a significant nexus finding is not required as a matter of law.

D will req
wetlands,
ignificant
ther the r

is

a tributary with adjacent wetlands, complete Section IIL.B.1 for
n IILB.3 for all wetlands adjacent to that tributary, both onsite

sts is determined in Section III.C below.
1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
O Tributary flows directly into TNW.,
[ Tributary flows through tributaries before entering TN'W.

Project waters are river miles from TNW,
Project waters are river miles from RPW.
Project waters are aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West
S Flow route can be described by identifying, e.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW



)

(] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:  feet

Average side slopes: BICKIITISE

Primary tributary substrate composition (check all that apply):

[ silts [ sands [ Concrete
[ Cobbles O Gravel ] Muck
[J Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence lexes. Explain:

Tributary

Tributary average slope): %
(¢) Flow:

Tributary provides for:

Estimate average number of flow cvents in review arca/year:
Describe flow regime:

Other information on duration and volume:

BT

Surface flow is: BICIORISE. Characteristics:

Subsurface flow: . Explain findings:
[ Dye (or other) test performed: .

Tributary has (check all that apply):
[ Bed and banks
] OHWM?® (check all indicators that apply):

[ clear, natural line impressed on the bank [ the presence of litter and debris
O changes in the character of soil [0 destruction of terrestrial vegetation
[ shelving [ the presence of wrack line
[J vegetation matted down, bent, or absent [0 sediment sorting
[ leaf litter disturbed or washed away [J scour
[ sediment deposition [0 multiple observed or predicted flow events
[ water staining [J abrupt change in plant community
[ other (list):
[ Discontinuous OHWM.” Explain:
If factors other than the OHWM were used to determi check all that apply):

High Tide Line indicated by:
[ oil or scum line along shore objects
[ fine shell or debris deposits (foreshore) [ physical markings;

[0 physical markings/characteristics ] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain: .
Identify specific pollutants, if known:

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agriculral practices) Where there is a break in the OHWM that is unrelated to the waterbody’s flow

regime (e g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
"Ibid



(iv) Biological Characteristics. Channel supports (check all that apply):
[0 Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
O Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:.
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is:

Characteristics:

Subsurface flow: BICEIEIST. Explain findings:
[ Dye (or other) test performed: .

(¢) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[ Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[0 Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the RISt floodplain.
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iiii) Biological Characteristics. Wetland supports (check all that apply):
O Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[J Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3.  Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics
by any wetlands adjacent to the tributary to determine if they
of a TNW. For each of the following situations, a significant n
wetlands, has more than a speculative or insubstantial effect on
Considerations when evaluating significant nexus include, but a

of water in the tributary a functions performed by the tributary and all its adjacent
wetlands. It is not approp based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n t nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWSs, or to reduc waters re

Does the tributary, etlands (i tat and lifecycle support functions for fish and
other species, such earing yo are present inthe TNW?

Docs the tributary, etlands (i acity to transfer nutrients and organic carbon that

support downstream foodwebs?
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section ILD:.

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with alt of its
adjacent wetlands, then go to Section IIL.D:

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section I11.D:

Significant nexus findings for scasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ TNWSs: linear feet width (ft), Or, acres.
Bl Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial: .
Tributaries of TNW where tributaries have continuous flow “seasonally” (¢.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section III.B. Providc rationale indicating that tributary flows

seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
| Tributary waters: linear feet width (ft).

Other non-wetland waters:  acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is prc vided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
@] Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetland indirectly into TNWs.
Wet as adjacent wetlands.
es typically flow year-round. Provide data and rationale
D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

B Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5. Wetland an RPW that flow directly or indirectly into TNWs.
Wet but when considered in combination with the tributary to which they are adjacent
and s, have a significant nexus witha TNW are jurisidictional. Data supporting this

conclusion is provided at Section II1.C.

Provide acreage cstimates for jurisdictional wetlands in the review area: acres.
6. Wetl Ws tha y into TNWs,
L] waters, in combination with the tributary to which they are adjacent and
acent w nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

emains jurisdictional.

fthe U.S.,” or

gories presented above (1-6), or
e (see E below).

INCLUDING ISOLATED WETLANDS, THE USE,
AFFECT INTERSTATE COMMERCE, INCLUDING ANY

for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

8Sce Footnote # 3.

® To complete the aalysis refer to the key in Section I11.D 6 of the Instructional Guidebook

10 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will clevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
W] Tributary waters: lincar feet width (ft).

8] Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
i Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, 1ese areas did not meet the ctiteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional
B Review area included isolated waters with no substantial (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “S w area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
W Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
B4 Other: (explain, if not covered above): Isolated wetland 3 has no connection to waters of the U.S..

Provide acreage cstimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irri gated agriculture), using best professional

width (ft).

esource:

ew area that do not meet the “Significant Nexus” standard, where such

width (f0).

resource:

SECTION IV: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropri

B Maps, plans, plots f of the applicant/consultant: Location, JWOUS .
¥l Data sheets prepar the applicant/consultant.
Office concurs ort.

[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

] USGS NHD data.

man 1:24,000.
. Citation:

Vertical Datum of 1929)

1d visit, taken April 9, and 23, 2009 , January 18, and April 9, 2012.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 3 is 37.2561, 82.2152. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-4

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° , Long. 82.2224° %
Universal Transverse Mercatot:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate 2
X Check if sdictional areas is/are available upon request.
W] Checkif sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
8] Office (Desk) Determination. Date:

’%] Ficld Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9 and 23 2009, January 18,
April 9, and September 21, 2012.

SECTION II:_SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbots Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
Waters subject to the ebb and flow of the tide.
W] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There BYEHIO

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

rectly or indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands:

¢. Limits (boundaries) of jurisdiction based on: BICKIBIN

Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applic::\ble):3
9 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: Isolated wetland 4 is approximatetly 0.28 acres. It is not connected to waters of the U.S. and is not considered
jurisdictional.

| Boxes checked below shall be supported by completing the appropriate sections in Section III below

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at |east “seasonally”
(¢ g., typically 3 monts)

3 Supporting documentation is presented in Section IILF.
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SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete

Section ITLA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2

and Section IILD.1.; otherwise, see Section ITL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:
2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3

months). A wetland that directly abuts an REW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section II1.D.4.

t to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
in the record any available information that documents the existence of a significant nexus between a

utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
s finding is not required as a matter of law.

is

a tributary with adjacent wetlands, complete Section ITLB.1 for
n IILB.3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section ITI.C below.
1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.,
] Tributary flows through JICREISE tributaries before entering TNW.,

Project waters are river miles from TNW.
Project watets are river miles from RPW.
Project waters ate acrial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West
S Flow route can be described by identifying, e.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW



[ Artificial (man-made). Explain:
[J Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:  feet

Average side slopes: BICRYIISE

Primary tributary substrate composition (check all that apply):

[ silts [ sands [ Concrete
[] Cobbles [ Gravel [ Muck
[ Bedrock [J Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence lexes. Explain:

Tributary

Tributary average slope): %
(c) Flow:

Tributary provides for: RICKIBISE

Estimate average number of flow events in review area/ycar: BRI
Describe flow regime:

Other information on duration and volume:

Characteristics:

Surface flow is: BICHRILISE.

Subsurface flow: BICKYNISE. Explain findings:
[C] Dye (or other) test performed:

Tributary has (check all that apply):
[0 Bed and banks
] OHWM? (check all indicators that apply):
[ clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining
[ other (list):
[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

O0ooOad
OOOo0acd

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: @ Mean High Water Mark indicated by:
O oil or scum line along shore objects [ survey to available datum;
[0 fine shell or debris deposits (foreshore) [] physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[0 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices) Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above andbelow the break
T

Ibid



(iv) Biological Characteristics. Channel supports (check all that apply):
O Riparian corridor. Characteristics (1 pe, average width):
[J Wetland fringe. Characteristics:
[0 Habitat for:
[ Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings: .
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:.
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is:

Characteristics:

Subsurface flow: BIERIEES. Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[ Not directly abutting
[J Discrete wetland hydrologic connection. Explain:
[0 Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the BICKY IRt floodplain.
(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[0 Vegetation type/percent cover. Explain:.

[] Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW.
Considerations when evaluating significant nexus include, but a y of the flow
of water in the tributary a and the functions performed by the tributary and all its adjacent
wetlands. It is not approp nt nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent tary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n ignificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduc rs reaching a TNW?

Does the tributary, ds (if any), provide habitat and lifecycle support functions for fish and
other species, such g young for species that are present in the TNW?

Does the tributary, ds (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section [ILD: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section II1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL1.D:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
M TNWs: linear feet width (ft), Or, acres.
@] Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .

[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically threc months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
@ Tributary waters: linear feet width (ft).
Other non-wetland waters:  acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly intoa TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is pr¢ vided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
B Tributary waters: linear feet width (ft).
@] Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetland indirectly into TNWs.
Wet as adjacent wetlands.
es typically flow year-round. Provide data and rationale

D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I1LB and rationale in Section IIL.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5. Wetl g an RPW that flow directly or indirectly into TNWs,
, but when considered in combination with the tributary to which they are adjacent

ds, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.
6. Wetlands adjacent to non-RPWs tha tly into TNWs.
B Wetlands adjacent to such waters, d'in combination with the tributary to which they are adjacent and
with similarly situated adjacent w nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

emains jurisdictional.

fthe U.S.,” or

gories presented above (1-6), or
¢ (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
JLD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

#See Footnote # 3.

% To complete the aalysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

19 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
L

il Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
[l 1f potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.
[ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
4 Other: (cxplain, if not covered above): Isolated wetland 4 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review arca, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:

ew area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and

X applicant/consultant: Location, JIWOUS .
P icant/consultant.

X

[0 Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[J USGS NHD data.

man 1:24,000.
. Citation:

Vertical Datum of 1929)
1d visit, taken April 9, and 23, 2009, January 18, April 9, and

ter:
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B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 4 are 37.2569, 82.2154. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201.

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-5

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° N, Long. 82.2224° .
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate it Code (HUC): 05070202
X] Check if arca and/or potential jurisdictional areas is/are available upon request.
M Check if mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B Office (Desk) Determination. Date:

B TFicld Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9 and 23 2009 , January 18,
April 9, and September 21, 2012.

SECTION II; SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)
] Waters subject to the ebb and flow of the tide.

M Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“wpaters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

There RNSHI0

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

rectly or indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: Isolated wetland 5 is approximatetly 0.09 acres. It is not connected to waters of the U.S. and is not considered
jurisdictional.

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least “seasonally”
(c.g , typically 3 monts)

3 Supporting documentation is presented in Section IILF.
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SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section IILD.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:
2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

e tributaries of TNW ent
r-round or have cont

jurisdictional, If the ound
resource is a wetland ow,

skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
in the record any available information that documents the existence of a significant nexus between a
utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
s finding is not required as a matter of law.

ists is determined in Section IILC below.
1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall. inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[] Tributary flows through tributaries before entering TNW.

Project waters are river miles from TNW.
Project waters are river miles from RPW.
Project waters are aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
S Flow route can be described by identifying, e.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b)

[ Arti
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet

Average side slopes: BICRH

Primary tributary substrate composition (check all that apply):

[ siits [ Sands [ Concrete
[ Cobbles [1 Gravel [ Muck
[ Bedrock [J Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for:
Estimate average number of flow events in review arca/year: RICKS
Describe flow regime:
Other information on duration and volume:

Surface flow is: JECREISt. Characteristics:

Subsurface flow: [ICRIIIR. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):
[ Bed and banks
] OHWM? (check all indicators that apply):

O clear, natural line impressed on the bank [] the presence of litter and debris
[ changes in the character of soil [J destruction of terrestrial vegetation
[ shelving O the presence of wrack line
[0 vegetation matted down, bent, or absent [] sediment sorting
[ leaf litter disturbed or washed away O scour
[ sediment deposition [0 multiple observed or predicted flow events
[0 water staining [] abrupt change in plant community
O other (list):
[ Discontinuous OHWM.” Explain:
If factors other than the OHWM were used to determine lateral on (check all that apply):
High Tide Line indicated by: Mean H by:
[ oil or scum line along shore objects [ surv
[ fine shell or debris deposits (foreshore) [ physical markings;
[ physical markings/characteristics [0 vegetation lines/changes in vegetation types.

O tidal gauges
[ other (list):

(iiiy Chemical Characteristics:
Characterize tributary (c.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

SA natural o urisdiction (e.g., where the strean temporarily flows underground, or where
the OHWM there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (€.g. look for indicators of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
] Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wettand Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:.
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: BICRALHS]

Characteristics:

Subsurface flow: BICRIST. Explain findings:
[ Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[ Not directly abutting
[J Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[0 Separated by berm/barricr. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the BICRIIISE floodplain,
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain:.
[0 Habitat for:
[J Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[ Other environmentally-sensitive specics. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis:
Approximately ( } acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biotogical, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tr performed
by any wetlands adjacent to the tributary to determine if they significantly affect the cal integrity
of a TNW. For each of the following situations, a significant nexus exists if the tribut its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow

of water in the tributary a and the functions performed by the tributary and all its adjacent
wetlands. It is not approp nt nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent tary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n ignificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:
f any), have the capacity to catry pollutants or flood waters to

cycle support functions for fish and
t in the TNW?
nsfer nutrients and organic carbon that
support downstream foodwebs?
e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section [L.D:.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
| TNWs: linear feet width (ft), Or, acres.
W Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
M Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) arc
jurisdictional. Data supporting this conclusion is provided at Section IILB, Provide rationale indicating that tributary flows

seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
8 Tributary waters: linear feet width (ft).
] Other non-wetland waters:  acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly intoa TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is prc vided at Section 1ILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
M| Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetland indirectly into TNWs.
Wet as adjacent wetlands.
es typically flow year-round. Provide data and rationale

D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I1LB and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5. Wetland an RPW that flow directly or indirectly into TNWs.
Wet but when considered in combination with the tributary to which they are adjacent
and s, have a significant nexus witha TNW are jurisidictional. Data supporting this

conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
6. Wetl Ws tha y into TNWs.
waters, in combination with the tributary to which they are adjacent and
acent w nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review arca: acres.

emains jurisdictional.

fthe U.S.,” or

gories presented above (1-6), or
¢ (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
JLD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
s for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.
8See Footnote # 3.

® To complete the analysis refer to the key in Section [IL.D 6 of the Instructional Guidebook
19 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
[

Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
B Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, 1ese areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional
W] Review area included isolated waters with no substantial tate (or foreign) commerce.
[J Prior to the Jan 2001 Supreme Court decision in “S eview arca would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
W Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
] Other: (explain, if not covered above): Isolated wetland 5 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:

Provide acreage estimates for non-jurisdictional waters in the review arca that do not mect the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropri

P Maps, plans, plots f of the applicant/consultant: Location, JWOUS .
Pd Data sheets prepar the applicant/consultant.
[X] Office concurs ort.

[J Office does not concur with data shects/delineation report.
Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[[] USGS NHD data.

[J USGS 8 and 12 digit HUC maps.

man 1:24,000.
. Citation:

Vertical Datum of 1929)
1d visit taken April 9, and 23, 2009, January 18, April 9, and

cr.
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B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 5 are 37.2560, 82.219. The Russell Fork
River, is located at approximately, 37.2427, 82,3201, approximately 10 river miles downstream near the town of Haysi.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-6

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° §, Long. 82.2224° .
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate UC): 05070202

] Check if r potential jurisdictional areas is/are available upon request.

@] Checkif sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B Office (Desk) Determination. Date:

| Ficld Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012,

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There NEBIRG “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
M Waters subject to the ebb and flow of the tide.
W] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

ectly or indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
¥ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: Isolated wetland 6 is approximatetly 0.12 acres. It is not connected to waters of the U.S. and is not considered
jurisdictional.

I Boxes checked below shall be supported by completing the appropriate sections in Section III below

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows yeat-round or has continuous flow at least “seasonally”
(e.g , typically 3 monts).

3 Supporting documentation is presented in Section IILF
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SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITL.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ILA.1 and
and Section IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:
2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

e tributaries of TNW ent
r-round or have cont

jurisdictional. If the ound
resource is a wetland ow,

skip to Section I1L.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
in the record any available information that documents the existence of a significant nexus between a
utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
s finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly a
waterbody has a significant nexus with a TNW. If the tri
consider the tributary in combination with all of its adja

analytical purpose adjacent wetland
the tributary, or it If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Sect lands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section II1.C below.
1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through tributaries before entering TNW.

Project waters are river miles from TNW.
Project waters are river miles from RPW.
Project watets are acrial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW,

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW>:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifying, ¢.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b)

(©)

[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet

Average side slopes: |

Primary tributary substrate composition (check all that apply):
[] sitts [] sands [ Concrete
[C] Cobbles [ Gravel [ Muck
] Bedrock [ Vegetation. Type/% cover:

[0 Other. Explain:

Tributary condition/stability [¢.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:
Tributary geometry:

Tributary gradient (approximate av >rage slope): %

Flow:

Tributary provides for: o
Estimate average number of flow events in review area/year: BICRIES

Describe flow regime:
Other information on duration and volume:

Surface flow is: BICKEIRISE. Characteristics:

Subsurface flow: EIXRYMI8. Explain findings:
] Dye (or other) test performed: .

Tributary has (check all that apply):
[ Bed and banks
] OHWM? (check all indicators that apply):

[ clear, natural line impressed on the bank [0 the presence of litter and debris
[ changes in the character of soil [0 destruction of terrestrial vegetation
[ shelving [0 the presence of wrack line
[ vegetation matted down, bent, or absent [] sediment sorting
[ leaf litter disturbed or washed away [0 scour

[0 sediment deposition [0 multiple observed or predicted flow cvents
[ water staining [0 abrupt change in plant community

[ other (list):

[] Discontinuous OHWM.” Explain:
p

If factors other than the OHWM were used to determine lateral check all that apply):
High Tide Line indicated by: Mean H
O oit or scum line along shore objects O surv
[ fine shell or debris deposits (foreshore) [ physical markings;
[ physical markings/characteristics [J vegetation lines/changes in vegetation types.

[ tidal gauges
(] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain:

Identify specific pollutants, if known:

%A natural or man
the OHWM has b
regime (e.g., flow
"Ibid

the OHWM does not necessarily sever jurisdiction (.g., where the strean terporarily flows underground, or where
pment or agricultural practices). Where there is a break in the OHWM that is untelated to the waterbody’s flow
through a culvert), the agencies will look for indicators of flow above and below the break.



(iv) Biological Characteristics. Channel supports (check all that apply):

[J Riparian corridor. Characteristics (type, average width): .
[J Wetland fringe. Characteristics:
[J Habitat for:

] Federally Listed species. Explain findings:

[] Fish/spawn areas. Explain findings: .

[] Other environmentally-sensitive species. Explain findings:

[ Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain: .
Project wetlands cross or serve as statc boundaries. Explain:

(b)

Surface flow is: RICKES]

Characteristics:

Subsurface flow: BICKIES. Explain findings:
[ Dye (or other) test performed: .

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[] Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
O Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the RICREIIS] floodplain.
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width): .
] Vegetation type/percent cover. Explain: .
[0 Habitat for:
[0 Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW.
Considerations when evaluating significant nexus include, but a y of the flow
of water in the tributary a functions performed by the tributary and all its adjacent
wetlands. Itis not approp based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n t nexus.

Draw connections between the features documented and the effects on the TNW, as jdentified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to waters re

Does the trib etlands (i ions for fish and
other species caring yo

Does the trib etlands (i organic carbon that

support downstream foodwebs?
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D: .

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section HL.D:

Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
| TNWs: linear feet width (ft), Or, acres.
B Wetlands adjacent to TNWs: acres.

RPW:s that flow directly or indirectly into TNWs.

M Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months cach year) arc
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
i Other non-wetland waters:  acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly intoa TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is pr¢ vided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
B Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

L

4. Wetland indirectly into TNWs.
Wet as adjacent wetlands.
L es typically flow year-round. Provide data and rationale

D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributarics typically flow “scasonally.” Provide data indicating that tributary is
seasonal in Section ITL.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5. Wetland g an RPW that flow directly or indirectly into TNWs.
Wet , but when considered in combination with the tributary to which they are adjacent
and ds, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

emains jurisdictional.

fthe U.S.,” or

gories presented above (1-6), or
e (see E below).

INCLUDING ISOLATED WETLANDS, THE USE,
AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes.
in interstate or foreign commerce.
stries in interstate commerce.

8See Footnote # 3.

? To complete the analysis refer to the key in Section JILD 6 of the Instructional Guidebook.

19 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).

Bl Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these ateas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
MW Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

-

B2 Other: (explain, if not covered above): Isolated wetland 6 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (f0).

esource:!

ew area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

plicant/consultant: Location, JWOUS .
ant/consultant.
X

Data sheets prepared by the Corps:

Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
(] USGS NHD data.

scale & quad name: Harman 1:24,000.
ion Service Soil Survey. Citation:
National wetlands inventory map(s). Citc name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date): .
or [X] Other (Name & Date):Site photos from field visit taken April 9, and 23, 2009, January 18, and April 9, 2012 .
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific litcrature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 6 is 37.2588, 82.2131. The Russell Fork
River, is located at approximately, 37.2427, 82,3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-7

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° [, Long. 82.2224° W
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork
Name of watershed or Hydrologic Unit Code (HUC): 05070202
X] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
W] Check if other sites (e.g., offsite mitigation sites, disposal sites, ctc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
% Ficld Determination. Date(s): Ficld determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]

Waters subject to the ebb and flow of the tide.

W] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

ectly or indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: B
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
%] Potentially jurisdictional waters and/or wetlands werc assessed within the review area and determined to be not jurisdictional.
Explain: Isolated wetland 7 is approximatetly 0.02 acres. It is not connected to waters of the U.S. and is not considered
jurisdictional.

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “scasonally
(e.g , typically 3 monts).

3 Supporting documentation is presented in Section IILF.


E4REGGCT
Typewritten Text
06-10-2013


SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs, If the aquatic resource is a TNW, complete
Section IILA.1 and Section ITILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section IIL.D.1.; otherwise, see Section ITIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available informa ion that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

y'is

a sig

buta

oses, is

r its ers a tributary with adjacent wetlands, complete Section II1.B.1 for
the tributary, Section IIL.B.2 for any onsite wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IILI.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through RICRIIGSE tributarics before entering TNW.

Project waters are river miles from TNW.
Project waters are river miles from RPW.
Project waters are aerial (straight) miles from TNW,
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
S Flow route can be described by identifying, e g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b)

[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts ] sands [ Concrete
[ Cobbles O Gravel [ Muck
[] Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence lexes. Explain:

Tributary

Tributary average slope): %
(¢) Flow:

Tributary provides for: EIGRUITIN

Estimate average number of flow events in review area/year: Hid!
Describe flow regime:

Other information on duration and volume:

Surface flow is: BICRUIISE. Characteristics:

Subsurface flow: BICIHEPIEE. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[0 Bed and banks

] OHWM? (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining
other (list):
[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

(] [
O0o0Oa00

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

@] High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [ physical markings;
[ physical markings/characteristics [J vegetation lines/changes in vegetation types.

[ tidal gauges
[J other (list):

(iii) Chemical Characteristics:
Characterize tributary (c.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g , flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

Pl

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (t pe, average width):

[0 Wetland fringe. Characteristics:

[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:.
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is:
Characteristics:

Subsurface flow: BICHIMRE. Fxplain findings:
[J Dye (or other) test performed: .

(©)
Directly abutting
[ Not directly abutting
] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the BICRALISE floodplain,
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
O Riparian buffer. Characteristics (type, average width): .
[J Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: m
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics
by any wetlands adjacent to the tributary to determine if they
of a TNW. For each of the following situations, a significant n
wetlands, has more than a speculative or insubstantial effect on
Considerations when evaluating significant nexus include, but a

of water in the tributary a and the functions performed by the tributary and all its adjacent
wetlands. It is not approp nt nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent tary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n ignificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduc waters re

e  Does the tributary, etlands (i tat and lifecycle support functions for fish and
other species, such earing yo are present in the TNW?

e  Does the tributary, etlands (i acity to transfer nutrients and organic carbon that

support downstream foodwebs?
o Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section II1.D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in cormbination with all of its adjacent wetlands, then go to
Section II1.D:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
¥ TNWs: linear feet width (ft), Or, acres.

] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
Tributaries of TNW where tributaries have continuous flow “seasonally” (¢.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
W] Other non-wetland waters:  acres.

Identify type(s) of waters:

3. Non-RPWs" that flow directly or indirectly into TNWs.

Waterbody that is not a TNW or an RPW, but flows directly or indirectly intoa TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is prc vided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
W Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetland indirectly into TNWs,
Wet as adjacent wetlands.
es typically flow year-round. Provide data and rationale
D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “scasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5. Wetland g an RPW that flow directly or indirectly into TNWs.
B Wet , but when considered in combination with the tributary to which they are adjacent
and ds, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.
emains jurisdictional.
f'the U.S.,” or

gories presented above (1-6), or
e (see E below).

INCLUDING ISOLATED WETLANDS, THE USE,

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

8See Footnote # 3.
? To complete the analysis refer to the key in Section I D 6 of the Instructional Guidebook

1 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for

review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review atea (check all that apply):
M) Tributary waters: linear feet width (ft).
M| Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review arca, hese arcas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional

Review area included isolated waters with no substantial tate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in S eview area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
% Other: (explain, if not covered above): Isolated wetland 7 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (fr).

esource:

Provide acreage estimates for non-jurisdictional waters in the review arca that do not meet the “Significant Nexus” standard, where such

width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and

X applicant/consultant: Location, JWOUS .
D4 icant/consultant.

X

[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

rman 1:24,000.
. Citation:

Vertical Datum of 1929)

1d visit taken April 9, and 23, 2009, January 18, and April 9, 2012 .
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 7 is 37.2593, 82.2106. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201.

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-8

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° , Long. 82.2224° W
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork
Name of watershed or Hydrologic Unit Code (HUC): 05070202
B Check if map/diagram of review area and/or potential jurisdictional arcas is/are available upon request.
M| Check if other sites (e.g., offsite mitigation sites, disposal sites, ctc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
] Office (Desk) Determination, Date:
52 Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,

April 9, and September 21, 2012,

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

Therc BB “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review arca. [Required]
[ Waters subject to the ebb and flow of the tide.

W] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There BFBRY “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

rectly or indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: Isolated wetland 8 is approximatetly 0.08 acres. It is not connected to waters of the U.S. and is not considered

jurisdictional.

I Boxes checked below shall be supported by completing the appropriate sections in Section 11 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally
(e.g , typically 3 months).

% Supporting documentation is presented in Section III F
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SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IIL.A.1 and Section I1L.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section IIL.D.1.; otherwise, see Section ITL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

e tributaries of TNW ent
r-round or have cont

jurisdictional. If the ound
resource is a wetland ow,

skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
in the record any available information that documents the existence of a significant nexus between a
utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
s finding is not required as a matter of law.

is
a tributary with adjacent wetlands, complete Section II1.B.1 for
n IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annuat snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TN'W.

[ Tributary flows through RIGRITILSE tributaries before entering TNW.

Project waters are river miles from TNW.
Project waters are river miles from RPW.
Project waters are aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

4+ Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West

5 Flow route can be described by identifying, e.g , tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



Tributary is: Natural
Artificial (man-made). Explain:
Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: .

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [ Concrete
[ Cobbles ] Gravel [] Muck
] Bedrock O Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: RICRUIS
Tributary gradient (approximate average slope): %

(¢) Flow:
Tributary provides for:
Estimate average number of flow events in review area/year: i
Describe flow regime:
Other information on duration and volume:

Surface flow is: BICRUISE. Characteristics:

Subsurface flow: EISIMS. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):
[ Bed and banks
] OHWMS® (check all indicators that apply):
[ clear, natural line impressed on the bank
O changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away

cl
O
O
[ sediment deposition
O
|

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OOOO00Oc

water staining
other (list):
[] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral on (check all that apply):
High Tide Line indicated by: Mean H by:
[0 oil or scum line along shore objects [ surv
] fine shell or debris deposits (foreshore) ~ [] physical markings;
[0 physical markings/characteristics [] vegetation lines/changes in vegetation types.

O tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

A natural 0 the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM pment or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (c.g. through a culvert), the agencies will look for indicators of flow above and below the break

"Ibid



(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Charactetistics (U pe, average width):

[0 Wetland fringe. Characteristics:

[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[0 Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: BICRILAS]

Characteristics:

Subsurface flow: BICRIBIN. Explain findings:
[ Dye (or other) test performed: .

(c)
Directly abutting
[ Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the PICRALISE floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn ateas. Explain findings: .
[J Other environmentally-sensitive species, Explain findings:
] Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: m
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in_acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW.
Considerations when evaluating significant nexus include, but a y of the flow
of water in the tributary a and the functions performed by the tributary and all its adjacent
wetlands. It is not approp nt nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent tary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n ignificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence ot absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II1.D:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
W] TNWs: linear fect width (ft), Or, acres.
W} Wetlands adjacent to TNWs: acres.

RPW:s that flow directly or indirectly into TNWs.

Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section [ILB. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: linear feet width (ft).
Wl Other non-wetland waters:  acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly intoa TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is prcvided at Section ITL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
B Tributary waters: lincar feet width (ft).
B Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetland ow directly or indirectly into TNWs.
Wet ¢ jurisdictional as adjacent wetlands.
where tributaries typically flow year-round. Provide data and rationale

lin Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5. Wetland RPW that flow directly or indirectly into TNWs.
Wet when considered in combination with the tributary to which they are adjacent
and ave a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section II1.C.

Provide acreage cstimates for jurisdictional wetlands in the review arca: acres.
6. Wetl Ws tha y into TNWs.
waters, in combination with the tributary to which they are adjacent and
acent w nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

mains jurisdictional.

the U.S.,” or
gories presented above (1-6), or
e (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

s for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

8See Footnote # 3.

® To complete the aalysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

1 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).

M Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

W Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
B Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
P4 Other: (explain, if not covered above): Isolated wetland 8 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width ().

esource:

ew area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and
Xl applicant/consultant: Location, JIWOUS .
X icant/consultant,

X

[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[0 USGS NHD data.

)02

.

rman 1:24,000.
. Citation:

Vettical Datum of 1929)
1d visit taken April 9, and 23, 2009 , January 18, April 9, and

cr.
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B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 8 are 37.2613, 82.2164. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201:

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-9

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° B, Long. 82.2224° W
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202
P& Check if map/diagram of review area and/or potential jurisdictional arcas is/are available upon request.

W Check if other sites (e.g., offSite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
M| Office (Desk) Determination. Date:

5 Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012,

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There BYEIA “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)|
W Waters subject to the ebb and flow of the tide.
@ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

ectly or indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

solated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: BIGKS
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
9] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: Isolated wetland 9 is approximatetly 0.11 acres. It is not connected to waters of the U.S. and is not considered
jurisdictional.

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e g, typically 3 months).

¥ Supporting documentation is presented in Section IILF.
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SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resource is a TNW, complete
Section [ILA.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIILA.1 and 2
and Section IILD.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristies of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section I1LD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section I1L.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
in the record any available information that documents the existence of a significant nexus between a
utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
s finding is not required as a matter of law.

is
a tributary with adjacent wetlands, complete Section ITLB.1 for
n TILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[] Tributary flows through BISREIIA tributaries before entering TNW.

Project waters are river miles from TNW.
Project waters arc river miles from RPW.
Project waters are aerial (straight) miles from TNW.,
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
S Flow route can be described by identifying, e g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b

[ Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Bl

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [ Concrete
[ Cobbles [ Gravel [ Muck
[] Bedrock (] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: RICKSIIIST

Tributary gradient (approximate average slope): %

(¢) Flow:
Tributary provides for:
Estimate average number of flow events in review arca/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is; BICKAASE. Characteristics:

Subsurface flow: BloKALIsE. Explain findings:
[] Dye (or other) test performed: .

Tributary has (check all that apply):

[ Bed and banks

] OHWM® (check all indicators that apply):
[0 clear, natural line impressed on the bank
[ changes in the character of soil
[ shelving
[ vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[ sediment deposition
[0 water staining
[ other (list):

[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OOoOoOoOoan

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

M High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[0 fine shell or debris deposits (foreshore) [ physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
O other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolore |, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g , flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break

e

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
[J Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[0 Federally Listed species. Explain findings:
[C] Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

2.  Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: |
Characteristics:

Subsurface flow: BICKIISISE. Explain findings:
[ Dye (or other) test performed: .

(©)
Directly abutting
Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[0 Ecological connection. Explain:
[0 Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the BICIASE floodplain.
(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain: .
] Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW.
Considerations when evaluating significant nexus include, but a y of the flow
of water in the tributary a and the functions performed by the tributary and all its adjacent
wetlands. It is not approp nt nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent tary and the TNW), Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n ignificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
e Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWSs, or to reduc pol waters re

e  Dogcs the tributary, wit etlands (i tat and lifecycle support functions for fish and
other species, such ing caring yo are present in the TNW?

e  Does the tributary, wit etlands (i acity to transfer nutrients and organic carbon that

support downstream foodwebs?
e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I.D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 1IL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

4. Significant nexus findings for scasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
W} Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TN'Ws.
Tributaries of TNWSs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
Tributaties of TNW where tributaries have continuous flow “seasonally” (¢.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
M Tributary waters: linear feet width (ft).
| Other non-wetland waters:  acres.
Identify type(s) of waters:

Non-RPWs? that flow directly or indirectly into TNWs.

[ Waterbody that is not a TNW or an RPW, but flows directly or indirectly intoa TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is prc vided at Section IILC.

Provide estimates for jurisdictional waters within the review arca (check all that apply):
M Tributary waters: lincar feet width (ft).
¥ Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetland indirectly into TNWs.
Wet as adjacent wetlands.

es typically flow year-round. Provide data and rationale
D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is

seasonal in Section IIL.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetl an RPW that flow directly or indirectly into TNWs.

[—

but when considered in combination with the tributary to which they are adjacent

s, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.
6. Wetl Ws that flow y into TNWs,
L waters, and h in combination with the tributary to which they are adjacent and
acent wetland nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III.C.
Provide estimates for jurisdictional wetlands in the review arca: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
| Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):"
s for recreational or other purposes.

in interstate or foreign commerce.
tries in interstate commerce.

8See Footnote # 3.
? To complete the malysis refer to the key in Section II1.D.6 of the Instructional Guidebook

1 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for

review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
W] Tributary waters: linear feet width (ft).

W] Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
M Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, 1cse areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional
M| Review area included isolated waters with no substantial tate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “S eview area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
M Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

i

PX| Other: (explain, if not covered above): Isolated wetland 9 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (fr).

esource:

Provide acreage estimates for non-jurisdictional waters in the review arca that do not meet the “Significant Nexus” standard, where such

width (ft).

resource:

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in casc file and, where checked

and ate
P or f of the applicant/consultant: Location, JWOUS .
X ed/ the applicant/consultant.

[X] Office concurs with data sheets/delincation report.

[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

[J USGS 8 and 12 digit HUC maps.

rman 1:24,000.
. Citation:

Vertical Datum of 1929)

1d visit taken April 9, and 23, 2009, January 18, and April 9, 2012 .
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 9 is 37.2665, 82.2158. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201.

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-10

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° N, Long. 82.2224° w.
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

B4 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Wl Check if other sites (e.g., offsite mitigation sites, disposal sites, cte...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
W] Office (Desk) Determination. Date:

54 Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009 , January 18,
April 9, and September 21, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
W] Waters subject to the ebb and flow of the tide.

W Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

rectly or indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
p7] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: Isolated wetland 10 is approximatetly 0.008 acres. It is not connected to waters of the U.S. and is not
considered jurisdictional.

I Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months)

7 Supporting documentation is presented in Section IILF.
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SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section IILD.1.; otherwise, see Section ITIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will e tributar ent
waters” (RPWs), r-round o

months). A wetla jurisdicti ound
(perennial) flow, resource i ow,

skip to Section ILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

is
a tributary with adjacent wetlands, complete Section III.B.1 for
n IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITLC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through BICRSISE tributarics before entering TNW.,

Project waters are river miles from TN'W.
Project waters are river miles from RPW.
Project waters are aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and crosional features generally and in the arid

West.
5 Flow route can be described by identifying, e g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b)

] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts ] Sands [ Concrete
[ Cobbles [ Gravel [ Muck
[] Bedrock [ Vegetation. Type/% cover:
[ Other. Explain:

Tributary ., highly croding, sloughing banks]. Explain:

Presence lexes. Explain:

Tributary

Tributary average slope): %

(c) Flow:

Tributary provides for: BICRRLASY 7

Estimate average number of flow events in review area/year:
Describe flow regime:

Other information on duration and volume:

Characteristics:

Surface flow is: RICKSIZISE.

Subsurface flow: RICHIEIN;. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[ Bed and banks

[J OHWM® (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining
other (list):
[ Discontinuous OHWM.” Explain:

sediment sorting
scour

(] | [
(] | |

If factors other than the OHWM were used to determine lateral

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line

multiple observed or predicted flow events
abrupt change in plant community

on (check all that apply):

High Tide Line indicated by: Mean H by:
O oil or scum line along shore objects O surv
[ fine shell or debris deposits (foreshore) [] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
O other (list):

(iii) Chemical Characteristics:
Characterize tributary (c.g., water color is clear, discolored, oily film; water quality;
Explain: .
Identify specific pollutants, if known:

general watershed characteristics, etc.).

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by dewvelopment or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (¢ g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Tbid



(iv) Biological Characteristics. Channel supports (check all that apply):
[0 Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[J Other environmentally-sensitive species. Explain findings:
[0 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:.
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: RICKSIHIS]
Characteristics:

Subsurface flow: . Explain findings:
[C] Dye (or other) test performed: .

Directly abutting

Not directly abutting

[ Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:

[ Separated by berm/barrier. Explain:

(d
r miles from TNW.
(straight) miles from TNW,

Estimate approximate location of wetland as within the

BICRAEISE floodplain,

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, ol film on surface; water quality; gencral watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[0 Vegetation type/percent cover. Explain: .

O Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: m
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW.,
Considerations when evaluating significant nexus include, but a y of the flow
of water in the tributary and i and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriat nt nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wet tary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not s ignificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

o Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants ot flood waters reaching a TNW?

e Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D: .

2.  Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I1L.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section HI.D:

4. Significant nexus findings for scasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review arca:
TNWs: linear feet width (ft), Or, acres.
B Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
Tributaties of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
8] Tributary waters: linear feet width (ft).
W Other non-wetland waters:  acres.

Identify type(s) of waters:

Non-RPWs? that flow directly or indirectly into TNWs,
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is prcvided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
W] Other non-wetland waters: acres.
Identify type(s) of waters:

Wetland indirectly into TNWs.
Wet as adjacent wetlands.
es typically flow year-round. Provide data and rationale

D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributarics typically flow “scasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area: acres.
Wetland an RPW that flow directly or indirectly into TNWs.
Wet but when considered in combination with the tributary to which they arc adjacent
and s, have a significant nexus witha TNW are jurisidictional. Data supporting this

conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

Wetl Ws tha tly into TNWs.

waters, d in combination with the tributary to which they are adjacent and
acent w nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review arca: acres.

emains jurisdictional.

fthe U.S.,” or

gories presented above (1-6), or
e (see E below).

INCLUDING ISOLATED WETLANDS, THE USE,
AFFECT INTERSTATE COMMERCE, INCLUDING ANY

for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

8See Footnote # 3.

9 To complete the mnalysis refer to the key in Section 1IL.D 6 of the Instructional Guidebook.

19 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review arca (check all that apply):
W Tributary waters: lincar feet width (ft).

| Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
Bl Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

4] Other: (explain, if not covered above): Isolated wetland 10 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:

ew area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and
B4l applicant/consultant: Location, JIWOUS .
X icant/consultant.

X

[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

] USGS NHD data.

man 1:24,000.
. Citation:

Vertical Datum of 1929)
1d visit taken April 9, and 23, 2009, January 18, April 9, and

cr:
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B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 10 are 37.2706, 82.2195. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (D): ~ 06-10-201

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-11

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/patish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° |, Long. 82.2224° .
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate UC): 05070202

P4 Check if r potential jurisdictional areas is/are available upon request.

® Check if sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
W] Office (Desk) Determination. Date:

| Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There BYERY “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Required]
M@ Waters subject to the ebb and flow of the tide.
M| Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There BB “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review atea. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

rectly or indirectly into TNWs
Ws
or indirectly into TNWs
s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: RICKRISIST

Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
| Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain; Isolated wetland 11 is approximatetly 0.30 acres. It is not connected to waters of the U.S. and is not considered
jurisdictional.

I Boxes checked below shall be supported by completing the appropriate sections in Section II1 below,

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g , typically 3 months)

3 Supporting documentation is presented in Section IIT F.
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SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section ITIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2

and Section IIL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will e tributar ent
waters” (RPWs), r-round o
months). A wetla jurisdicti ound
(perennial) flow, resource i ow,
skip to Section II1.D.4.
t to but that does no n RPW requires a significant nexus evaluation. Corps districts and
in the record any av ion that documents the existence of a significant nexus between a
utary that is not per djacent wetlands if any) and a traditional navigable water, even
s finding is not requ of law.

ists is determined in Section II1.C below.

L. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: HCE
Drainage area:
Average annual rainfall: inches

Average annual snowfall: inches
(ii)) Phy
(a)
into TNW.
BIIBPISt tributaries before entering TNW.
Project waters are river miles from TNW.
Project waters are river miles from RPW.
Project waters are aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifying, e g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW,



(b)

lain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

RICKEIISE.

Primary tributary substrate composition (check all that apply):

[ silts [ Sands [ Concrete
[ Cobbles O Gravel [0 Muck
[] Bedrock [ Vegetation. Type/% cover:
[ Other. Explain:

Tributary ., highly eroding, sloughing banks]. Explain:

Presence lexes. Explain:

Tributary

Tributary average slope): %

(¢) Flow:

Tributary provides for:

Estimate average number of flow events in review area/year:
Describe flow regime:

Other information on duration and volume:

Characteristics:

Surface flow is: BICKECISE.

Subsurface flow: BICIALIST. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):
[ Bed and banks
] OHWM® (check all indicators that apply):

[ clear, natural line impressed on the bank the presence of litter and debris

O
[ changes in the character of soil [0 destruction of terrestrial vegetation
[] shelving [0 the presence of wrack line
[ vegetation matted down, bent, or absent [] sediment sorting
[ leaf litter disturbed or washed away O scour
[J sediment deposition ] multiple observed or predicted flow events
[ water staining [0 abrupt change in plant community
[ other (list):
[] Discontinuous OHWM.” Explain:
If factors other than the OHWM were used to determi k all that apply):
M High Tide Line indicated by:

[ oil or scum line along shore objects

[ fine shell or debris deposits (foreshore)

[ physical markings/characteristics types.
[ tidal gauges

[J other (list):

(ili) Chemical Characteristics:

‘A natural o
the OHWM
regime (c.g.
"Ibid

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, ete.).

Explain: .
Identify specific pollutants, if known:

the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
pment or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow

through a culvert), the agencies will look for indicators of flow above and below the break



(iv) Biological Characteristics. Channel supports (check all that apply):
[0 Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: BICKALIS]

Characteristics:

Subsurface flow: BICRIEIaE. Explain findings:
[ Dye (or other) test performed:

Directly abutting

Not directly abutting

[] Discrete wetland hydrologic connection. Explain:
O Ecological connection. Explain:

[0 Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the m floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iiii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain:.
[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings: .
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

All wetland(s) being considered in the cumulative nalysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.

3.  Characteristics of all wetlands adjacent to the tributary (if anﬁi



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tr performed
by any wetlands adjacent to the tributary to determine if they significantly affect the cal integrity
of a TNW. For each of the following situations, a significant nexus exists if the tribut its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow

of water in the tributary a and the functions performed by the tributary and all its adjacent
wetlands. It is not approp nt nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent tary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n ignificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWSs, or to rs reaching a TNW?

e  Does the trib ds (if any), provide habitat and lifecycle support functions for fish and
other species g young for species that are present inthe TNW?

e  Does the trib ds (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
e  Does the tributary, in combination with its adjacent wetlands (if any), have other retationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D: .

2.  Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

4. Significant nexus findings for scasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review arca:
[ TNWs: linear feet width (ft), Or, acres.

B Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
[l Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
Tributarics of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

scasonally:



Provide estimates for jurisdictional waters in the review arca (check all that apply):
@] Tributary waters: linear feet width (ft).
W] Other non-wetland waters:  acres.

Identify type(s) of waters:

3. Non-RPWs? that flow dir
Waterbody that is not irectly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional n is provided at Section IILC.

Provide estimates for jurisdictional waters within the review arca (check all that apply):
Tributary waters; linear feet width (ft).
] Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly indirectly into TNWs.
Wetlands dire as adjacent wetlands.
Wetlands es typically flow year-round. Provide data and rationale
indicatin D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section IIL.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5. Wetland gan
Wet , but o which they are adjacent
and ds, h al. Data supporting this
conclusion is provided at Section I11.C.
Provide acreage estimates for jurisdictional wetlands in the review area: acres.
6. Wetlands adjacent to non-RPWs tha tly into TNWs.
Wetlands adjacent to such waters, d'in combination with the tributary to which they are adjacent and
with similarly situated adjacent w nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

emains jurisdictional.

fthe U.S.,” or

gories presented above (1-6), or
e (see E below).

INCLUDING ISOLATED WETLANDS, THE USE,
AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes.
in interstate or foreign commerce.
stries in interstate commerce.

8See Footnote # 3

9 To complete the malysis refer to the key in Section 1ILD 6 of the Instructional Guidebook

10 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
@ Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstatc (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
W Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

| Other: (explain, if not covered above): Isolated wetland 11 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:

ew arca that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTIONI1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

licant/consultant: Location, JTWOUS .
ant/consultant.
X
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[] USGS 8 and 12
U.S. Geological Su scale & quad name: Harman 1:24,000.
USDA Natural Res ion Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date): .
or [X Other (Name & Date): Site photos from field visit taken April 9, and 23, 2009, January 18, and April 9, 2012.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

¢ g
e -

—ir
b

]

X7

D

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 11 is 37.2699, 82.2232. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-12

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° , Long. 82.2224° w
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate it Code (HUC): 05070202

B Check if area and/or potential jurisdictional areas is/are available upon request.

il Checkif mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE. EVALUATION (CHECK ALL THAT APPLY):
@] Office (Desk) Determination. Date:

5% TFicld Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]

Waters subject to the ebb and flow of the tide.
B Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There AESME

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

rectly ot indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.

Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: gk
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain: Isolated wetland 12 is approximatetly 0.02 acres. It is not connected to waters of the U.S. and is not considered
jurisdictional.

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(c.g , typically 3 months).

3 Supporting documentation is presented in Section III F.
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SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section IIL.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:
2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™.
CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNW ent
waters” (RPWs), i.e. tributaries that typically flow year-round or have cont

months). A wetland that directly abuts an RPW is also jurisdictional. If the ound
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland ow,

skip to Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation, Corps districts and
in the record any available information that documents the existence of a significant nexus between a
utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
s finding is not required as a matter of law.

is
a tributary with adjacent wetlands, complete Section ITI.B.1 for
n ITLB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
] Tributary flows through BICREIIAY tributaries before entering TNW.

Project waters are river miles from TNW.
Project waters are river miles from RPW.
Project waters are aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as statc boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifying, e.g , tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b)

[ Artificial (man-made). Explain:
[J Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

BiCRIRSL.

Primary tributary substrate composition (check all that apply):

[ silts [] sands
] Cobbles [ Gravel
[] Bedrock [0 Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks].
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: RICKYEIS)

[ Concrete
[J Muck

Explain:

Estimate average number of flow events in review area/year: AR LT

Describe flow regime:
Other information on duration and volume:

Surface flow is: RICKIISE. Characteristics:

Subsurface flow: BIEIPIE Explain findings:
[ Dye (or other) test performed: )

Tributary has (check all that apply):

[ Bed and banks

[J OHWM® (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
shelving

destructi

scour
multiple

leaf litter disturbed or washed away
sediment deposition

water staining

other (list):

[] Discontinuous OHWM.” Explain:

| [

the presence of litter and debris

on of terrestrial vegetation

Cl

O

[ the presence of wrack line
vegetation matted down, bent, or absent [] sediment sorting

O

]

O

observed or predicted flow events

abrupt change in plant community

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
O physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain:
Identify specific pollutants, if known:

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g , W
the OHWM has been removed by development or agricultural practices). Where there is abreak in
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of
P

Ibid.

here the strean temporarily flows underground, or where
the OHWM that is unrelated to the waterbody’s flow
flow above and below the break



(iv) Biological Characteristics. Channel supports (check all that apply):
[J Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[0 Havitat for:
[ Federally Listed species. Explain findings:
[0 Fish/spawn areas. Explain findings: .
] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)
Explain:

Surface flow is: BICRABISH
Characteristics:

Subsurface flow: BICKEMISE. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explait:
[ Ecological connection. Explain:
[0 Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the BICK TSt floodplain.
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( Y acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW.
Considerations when evaluating significant nexus include, but a y of the flow
of water in the tributary a the functions performed by the tributary and all its adjacent
wetlands. It is not approp xus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n cant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:

Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, ot to reduce the amount of pollutants or flood waters reaching a TNW?

Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1.

Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, bascd on the tributary itself, then go to Section IIL.D: .

Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section II1.D:

Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IILD:

Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/W ETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (ft), Or, acres.
M Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round arc jurisdictional. Provide data and rationale indicating that
tributary is perennial: .

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows

seasonally:



Provide estimates for jurisdictional waters in the review arca (check all that apply):
Tributary waters: linear feet width (ft).
@ Other non-wetland waters:  acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
W Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is prc vided at Section I1.C.

Provide estimates for jurisdictional waters within the review arca (check all that apply):
[l Tributary waters: linear feet width (ft).
B Other non-wetland waters: acres.

[dentify type(s) of watets:

4. Wetl ow directly or indirectly into TNWs.
¢ jurisdictional as adjacent wetlands.
where tributaries typically flow year-round. Provide data and rationale
L in Section IILD.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section TTL.B and rationale in Section IIL.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area: acres.
Wetland g an RPW that flow directly or indirectly into TNWs.
Wet , but when considered in combination with the tributary to which they are adjacent
and ds, have a significant nexus with a TNW are jurisidictional, Data supporting this

conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
6. Wetl Ws that flow directly or indirectly into TNWs.
waters, and have when considered in combination with the tributary to which they are adjacent and

acent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

emains jurisdictional.

fthe U.S.,” or

gories presented above (1-6), or
¢ (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE| WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

8See Footnote # 3.

® To complete the aalysis refer to the key in Section IILD 6 of the Instructional Guidebook.

10 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review arca (check all that apply):
M Tributary waters: linear feet width (ft).
Bl Other non-wetland waters: acres.

Identify type(s) of waters: impoundments.

[ Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

W Revicw area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
@] Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
4] Other: (explain, if not covered above): Isolated wetland 12 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review arca, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (f0).

esource:

ew area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and
P4 applicant/consultant: Location, JWOUS.
= licant/consultant.

X

[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[C] USGS NHD data.

=
[

,,
[

LI

rman 1:24,000.
. Citation:

Vertical Datum of 1929)

1d visit, Taken April 9 and 23, 2009, January 18 and April 9, 2012 .
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 12 is 37.2710, 82.2243. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-13

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° , Long. 82.2224° £
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russcll Fork

Name of wate it Code (HUC): 05070202

PR Check if area and/or potential jurisdictional areas is/are available upon request.

W] Check if mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[W] Office (Desk) Determination. Date:

%] Ficld Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012,

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There BREY “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
Waters subject to the ebb and flow of the tide.
M| Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There ALSING

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

ectly or indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Hg R

Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
B9 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: Isolated wetland 13 is approximatetly 0.016 acres. It is not connected to waters of the U.S. and is not
considered jurisdictional.

1 Boxes checked below shall be supported by completing the appropriate sections in Section 1T below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e g., typically 3 months).

3 Supporting documentation is presented in Section III F.
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SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section [ILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2

and Section IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:
2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will e tributar ent
waters” (RPWs), r-round o

months). A wetla jurisdicti ound
(perennial) flow, resource i ow,

skip to Section IILD.4.

n RPW requires a significant nexus evaluation, Corps districts and
ion that documents the existence of a significant nexus between a
djacent wetlands if any) and a traditional navigable water, even

of law.

If the waterbody* is not an RPW, or a wetland directly abutti

sts is determined in Section I1L.C below.
1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ij) Physical Characteristics:

(a) Relationship with TNW:
[ Tributary flows directly into TNW.

[ Tributary flows through EICKIICISS tributaries before entering TNW.
Project waters are river miles from TNW.

Project watets are river miles from RPW.

Project waters are aerial (straight) miles from TNW.

Project waters are aetial (straight) miles from RPW,

Project waters cross or setve as state boundaries. Explain:

Identify flow route to TNW*:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Elow route can be described by identifying, e g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b)

[ Arti .
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet

Average side slopes: BICKUIBISE.

Primary tributary substrate composition (check all that apply):

[ siits [ sands [ Concrete
[ Cobbles ] Gravel 1 Muck
[ Bedrock [ Vegetation. Type/% cover:

O Other. Explain:

Tributary condition/stability [c.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: BICKBIGIS

Tributary gradient (approximate average slope): %

(¢) Flow:
Tributary provides for:
Estimate average number of flow events in review area/year: Bl
Describe flow regime:
Other information on duration and volume:

Characteristics:

Surface flow is: RICKEIRIST.

Subsurface flow: BICIINS. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):
[ Bed and banks
[] OHWM® (check all indicators that apply):

O clear, natural line impressed on the bank [] the presence of litter and debris
[0 changes in the character of soil [0 destruction of terrestrial vegetation
[ shelving O the presence of wrack line
[J vegetation matted down, bent, or absent [ sediment sorting
[ leaf litter disturbed or washed away O scour
[ sediment deposition [0 multiple observed or predicted flow events
[0 water staining [J abrupt change in plant community
[ other (list):
[ Discontinuous OHWM." Explain:
If factors other than the QOHWM were used to determi k all that apply):

M High Tide Line indicated by:
[ oil or scum line along shore objects
[0 fine shell or debris deposits (foreshore)
O physical markings/characteristics types.
[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

SA natural o the OHWM do sdiction (e.g., where the strean temporarily flows underground, or where
the OHWM pment or agric ere is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g. through a culv look for indicators of flow above and below the break

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (t pe, average width):

[J Wetland fringe. Characteristics:

[ Habitat for:
[0 Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: BICIALIS]
Characteristics:

Subsurface flow: PICRIES;. Explain findings:
] Dye (or other) test performed: .

Directly abutting

Not directly abutting

[J Discrete wetland hydrologic connection. Explain:
[0 Ecological connection. Explain:

[ Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the EISRSIB3f floodplain.
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ Federally Listed species. Explain findings:
(] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: m
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of th ions performed
by any wetlands adjacent to the tributary to determine if they significantly affect logical integrity
of a TNW. For each of the following situations, a significant nexus exists if the tri | of its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

s  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: .

2.  Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section II1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section II1.D:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
M| TNWSs: linear feet width (ft), Or, acres.

B Wetlands adjacent to TNWSs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically threc months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows

seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
| Tributary waters: linear feet width (ft).
B Other non-wetland waters: — acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
M Waterbody that is not a TNW or an RPW, but flows directly or indirectly intoa TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is pr« vided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
W] Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetland indirectly into TNWs.
Wet as adjacent wetlands.
es typically flow year-round. Provide data and rationale
D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11B and rationale in Section IIL.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage cstimates for jurisdictional wetlands in the review area: acres.
5. Wetlands adjacen an RPW that flow directly or indirectly into TNWs.
B Wetlands that but when considered in combination with the tributary to which they are adjacent
and with simi s, have a significant nexus witha TNW are jurisidictional. Data supporting this

conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
6. Wetl Ws that flow y into TNWs.
L waters, and h in combination with the tributary to which they are adjacent and
acent wetland nexus with a TN'W are jurisdictional. Data suppotting this

conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

‘emains jurisdictional.

fthe U.S.,” or

gories presented above (1-6), or
¢ (sec E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

s for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

8See Footnote # 3

® To complete the malysis refer to the key in Section I1LD.6 of the Instructional Guidebook.

19 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide cstimates for jurisdictional waters in the review area (check all that apply):
W Tributary waters: linear feet width (ft).

Bl Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review arca, aese areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional
B Review area included isolated waters with no substantial (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “S w area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Bl Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

X Other: (explain, if not covered above): Isolated wetland 13 has no connection to waters of the U.S..

Provide acteage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, usc of water for irrigated agriculture), using best professional

width (ft).

esource!

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and
X applicant/consultant: Location, JWOUS .
X icant/consultant.

X

[ Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

[J USGS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: Harman 1:24,000.

P

| USDA Natural Resources Conservation Service Soil Survey. Citation:

[¥] National wetlands inventory map(s). Cite name:

W State/Local wetland inventory map(s):

W FEMA/FIRM maps: .

W 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: [] Aecrial (Name & Date): .
or [X] Other (Name & Date):Site photos from field visit, Taken April 9 and 23, 2009, January 18 and April 9, 2012.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

X

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 13 is 37.2726, 82.2260. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-14

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° N, Long. 82 2224° .
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate UC): 05070202
] Check if r potential jurisdictional areas is/are available upon request.
W] Check if sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date:
’%| Ficld Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There BYERG “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
Waters subject to the ebb and flow of the tide.
M Watcrs are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There

“waters of the U.S” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

ectly or indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: RICKSPIN

Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
5 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: Isolated wetland 14 is approximatetly 0.02 acres. It is not connected to waters of the U.S. and is not considered
jurisdictional.

1 Boxes checked below shall be supported by completing the appropriate sections in Section I11 below

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e g., typically 3 months)

? Supporting documentation is presented in Section IILF.
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SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete

Section TILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section IILD.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will e tributar ent
waters” (RPWs), r-round o

months). A wetla jurisdicti ound
(perennial) flow, resource i ow,

skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
in the record any available information that documents the existence of a significant nexus between a
utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
s finding is not required as a matter of law.

is
a tributary with adjacent wetlands, complete Section ITILB.1 for
n IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

{.  Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
[] Tributary flows through BICRILSE tributaries before entering TNW.

Project waters are river miles from TNW.
Project waters are river miles from RPW.
Project waters are aerial (straight) miles from TNW
Project waters are aerial (straight) miles from RPW

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?*:
Tributary stream order, if known:

+ Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b

©

[ Artificial (man-made). Explain:
[J Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet

Average side slopes: BICEIIRSE.

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [ Concrete
[ Cobbles [] Gravel 1 Muck
[ Bedrock [ Vegetation. Type/% cover:

[0 Other. Explain:

Tributary ., highly eroding, sloughing banks]. Explain:
Presence lexes. Explain:

Tributary

Tributary average slope): %

Flow:

Tributary provides for:

Estimate average number of flow events in review area/yeat:
Describe flow regime:

Other information on duration and volume:

Surface flow is: BiCKkULI8;. Characteristics:

Subsurface flow: RIS Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):

[ Bed and banks

] OHWM? (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining
other (list):
[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

[ |
OooCO0O0o0

If factors other than the OH'WM were used to determine lateral extent of CWA jurisdiction {check all that apply):
High Tide Line indicated by: W Mean High Water Mark indicated by:
[ oil or scum line along shore objects [] survey to available datum,
[ fine shell or debris deposits (foreshore) [[] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.
[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality;

Explain:

Identify specific pollutants, if known:

general watershed characteristics, etc.)

A natural or man-made discontinuity

in the OHWM does not necessarily sever jurisdiction (e.g , where the strean temporarily flows underground, or where

the OHIWM has been removed by development or agricultural practices

) Where there is a break in the OHHWM that is unrelated to the waterbody’s flow

regime (e.g , flow over a rock outcrop or through a culvert), the agercies will look for indicators of flow above andbelow the break.

Tbid.



(iv) Biological Characteristics. Channel supports (check all that apply):
[0 Riparian corridor. Characteristics (1 pe, average width):
O Wetland fringe. Characteristics:
[0 Habitat for:
[J Federally Listed species. Explain findings:
[J Fish/spawn areas. Explain findings: .
[ Other environmentally-sensitive species. Explain findings:
[0 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: BICRSLIS]
Characteristics:

Subsurface flow: BICKICISt. Explain findings:
[ Dye (or other) test performed: .

(¢) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
O Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

FEstimate approximate location of wetland as within the HICRILNSS floodplain.
(ii) Chemical Characteristics:
Characterize wetland system (c.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ Vegetation type/percent cover. Explain: .

[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3.  Characteristics of all wetlands adjacent to the tributary (if an )
All wetland(s) being considered in the cumulative analysis: m
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics
by any wetlands adjacent to the tributary to determine if they
of a TNW. For each of the following situations, a significant n
wetlands, has more than a speculative or insubstantial effect on
Considerations when evaluating significant nexus include, but a

of water in the tributary a functions performed by the tributary and all its adjacent
wetlands. Itis not approp based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n t nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
e Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to waters re

e  Does the trib etlands (i ions for fish and
other species earing yo

e Does the trib etlands (i organic carbon that

support downstream foodwebs?
e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I1L.D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II.D:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (ft), Or, acres.

] Wetlands adjacent to TNWs: actes.

2.  RPWs that flow directly or indirectly into TNWs.
Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. ProVide data and rationale indicating that
tributary is perennial: .
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
W) Tributary waters: linear feet width (ft).

B Other non-wetland waters:  acres.
Identify type(s) of waters:

Non-RPWs? that flow dir
[ Waterbody that is not irectly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional n is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review arca (check all that apply):
M| Tributary waters: linear feet width (ft).
W] Other non-wetland waters: acres.

Identify type(s) of waters:

4, Wetl indirectly into TNWs.
as adjacent wetlands.
es typicaily flow year-round. Provide data and rationale
D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section IT1.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5 Wetl an

but o which they are adjacent

s, h al. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
6. Wetlands adjacent to non-RPWs tha tly into TNWs.

Wetlands adjacent to such waters, d in combination with the tributary to which they are adjacent and
with similarly situated adjacent w nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.
emains jurisdictional.
fthe U.S.,” or
gories presented above (1-6), or
e (see E below).

INCLUDING ISOLATED WETLANDS, THE USE,
AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

8See Footnote #3

® To complete the analysis refer to the key in Section ITIL.D 6 of the Instructional Guidebook.

19 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
L

il Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
W Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
W If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
Review arca included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review arca would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
W Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

] Other: (explain, if not covered above): Isolated wetland 14 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review arca, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:

iew area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

pplicant/consultant: Location, IWOUS .
ant/consultant.
X
rt.
W] Data sheets prepared by the Corps:
§| Corps navigable waters’ study: .
B U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[ USGS 8 and 12
U.S. Geological Su scale & quad name: Harman 1:24,000.
USDA Natural Res ion Service Soil Survey. Citation:
National wetlands inventory map(s). Citc name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date): .
or [X] Other (Name & Date):Site photos from ficld visit, Taken April 9 and 23, 2009, January 18 and April 9, 2012 .
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 14 is 37.2720, 82.2276. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-15

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° § Long. 82.2224° ®
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creck

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate it Code (HUC): 05070202

PRl Check if area and/or potential jurisdictional areas is/are available upon request.

W] Check if mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
W] Office (Desk) Determination. Date:

Xl Ticld Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012.

SECTION II:_ SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)
M Waters subject to the ebb and flow of the tide.

M| Waters arc presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.,
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

ectly or indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: linear fect: width (ft) and/or acres.
Wetlands:

¢. Limits (boundaries) of jurisdiction based on: Highlin

Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (ch
% Potentially jurisdictional waters assessed within the review area and determined to be not jurisdictional.
Explain: Isolated wetland 15 is acres. It is not connected to waters of the U.S. and is not considered
jurisdictional.

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e g., typically 3 monts)

3 Supporting documentation is presented in Section lIT F
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SEC

TION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILLA.1 and 2
and Section IT1L.D.1.; otherwise, see Section ITLB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section I1L.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IIL.D.4.

t to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
in the record any available information that documents the existence of a significant nexus between a
utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

s finding is not required as a matter of law.

uire additional data to determine if the
the significant nexus evaluation must
nexus evaluation that combines, for
eview area identified in the JD request is
a tributary with adjacent wetlands, complete Section I11.B.1 for
n IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.,
[J Tributary flows through BICRUIEISS tributaries before entering TNW.

Project waters are river miles from TNW.
Project waters ar¢ river miles from RPW.
Project waters are aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.

Project waters cross ot serve as state boundaries. Explain:

Identify flow route to TNW®:
Tributary stream order, if known.

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

S Flow route can be described by identifying, €.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW



(b)

O Artificial (man-made). Explain:
(] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet

Average side slopes: RICKSINS-

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [ Concrete
[ Cobbles [ Gravel [ Muck
[ Bedrock [ Vegetation. Type/% cover:

[J Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence lexes. Explain:

Tributary

Tributary average slope): %
(¢) Flow:

Tributary provides for:

Estimate average number of flow events in review arca/year: §
Describe flow regime:

Other information on duration and volume:

Characteristics:

Surface flow is: BiCREILIST-

Subsurface flow: BICINIS. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[J Bed and banks

] OHWM? (check all indicators that apply):
clear, natural line impressed on the bank [ the presence of litter and debris
changes in the character of soil [0 destruction of terrestrial vegetation
shelving [0 the presence of wrack line
vegetation matted down, bent, or absent [] sediment sorting
leaf litter disturbed or washed away ] scour
sediment deposition [0 multiple observed or predicted flow events
water staining [0 abrupt change in plant community
other (list):
[ Discontinuous OHWM.” Explain:

OOOO0O0O0oO

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[O oil or scum line along shore objects [ survey to available datum;
[0 fine shell or debris deposits (foreshore) (1] physical markings;
] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

§A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e g , where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
[0 Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[0 Havitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is:

Characteristics:

Subsurface flow: BITEEIST. Fxplain findings:
[J Dye (or other) test performed: .

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[J Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the BICIRIISE (loodplain.
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: m
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in actes) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW.
Considerations when evaluating significant nexus include, but a y of the flow
of water in the tributary a the functions performed by the tributary and all its adjacent
wetlands. It is not approp xus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n cant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other specics, such as feeding, nesting, spawning, ot rearing young for species that are present in the TNW?

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbou that
support downstream foodwebs?

Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
] Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.

Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .

[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows

seasonally:



Provide estimates for jurisdictional waters in the review arca (check all that apply):
Tributary waters: linear feet width (ft).
W] Other non-wetland waters:  acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.

Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is prc vided at Section IIL.C.

Provide estimates for jurisdictional waters within the review arca (check all that apply):
Tributary waters: linear feet width (ft).
@] Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetland indirectly into TNWs,
W Wet as adjacent wetlands.
es typically flow year-round. Provide data and rationale
D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is

seasonal in Section IILB and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5. Wetland an RPW that flow directly or indirectly into TNWs.
Wet but when considered in combination with the tributary to which they are adjacent
and s, have a significant nexus witha TNW are jurisidictional. Data supporting this

conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
6. Wetl Ws tha tly into TNWs,
waters, d in combination with the tributary to which they are adjacent and
acent w nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section IILC.
Provide estimates for jurisdictional wetlands in the review area: acres.
emains jurisdictional.
fthe U.S.,” or

gories presented above (1-6), or
¢ (sce E below).

INCLUDING ISOLATED WETLANDS, THE USE,

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

#See Footnote # 3.
9 To complete the analysis refer to the key in Section 1ILD 6 of the Instructional Guidebook

10 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for

review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
[ Tributary waters: linear feet width (fo).
L

Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

Review arca included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
M Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
@ Other: (explain, if not covered above): Isolated wetland 15 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

¢source:

iew area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

plicant/consultant: Location, JWOUS .
ant/consultant.
X
rt.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[0] USGS NHD data.

arman 1:24,000.
. Citation:

Vertical Datum of 1929)

eld visit taken April 9, and 23, 2009, January 18, and April 9, 2012.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 15 is 37.2661, 82.2372, The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201.

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-16

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° |, Long. 82.2224° hi
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate UC): 05070202
Check if r potential jurisdictional areas is/are available upon request.
Check if sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
@] Office (Desk) Determination. Date:

| Ficld Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

NG “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review arca. [Required]
[ Waters subject to the ebb and flow of the tide.
W] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

rectly or indirectly into TNWs
Ws
or indirectly into TNWs
s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters; linear feet: width (ft) and/or actes.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
% Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: Isolated wetland 16 is approximatetly 0.08 acres. It is not connected to waters of the U.S. and is not considered
jurisdictional.

I Boxes checked below shall be supported by completing the appropriate sections in Section III below

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e g., typically 3 monts)

3 Supporting documentation is presented in Section IILF.
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SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section I1L.A.1 and Section ITLD.1, only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section IIL.D.1.; otherwise, see Section I1L.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will e tributar ent
waters” (RPWs), r-round o
months). A wetla jurisdicti ound
(perennial) flow, resource i ow,
skip to Section IIL.D.4.
t to but that does no n RPW requires a significant nexus evaluation. Corps districts and
in the record any av ion that documents the existence of a significant nexus between a
utary that is not per djacent wetlands if any) and a traditional navigable water, even
s finding is not requ of law,

ists is determined in Section IT1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches

Average annual snowfall: inches
(ii) Phy
(a)
into TNW.
*TIPTRE tributaries before entering TNW.
Project waters are river miles from TNW,
Project waters are river miles from RPW.
Project waters are aetial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
S Flow route can be described by identifying, e g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b)

[ Arti
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet

Average side slopes: HIERSIRI.

Primary tributary substrate composition (check all that apply):

[ silts ] Sands [ Concrete
[ Cobbles [ Gravel [ Muck
[ Bedrock [ Vegetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: B
Tributary gradient (approximate average slope): %
(c) Flow:
Tributary provides for:
Estimate average number of flow events in review area/year: RICKAUAIS

Describe flow regime:
Other information on duration and volume:

Surface flow is: BICKIPISE. Characteristics:

Subsurface flow: . Explain findings:
[ Dye (or other) test performed: .

Tributary has (check all that apply):
[ Bed and banks
[J OHWMS? (check all indicators that apply):

[ clear, natural line impressed on the bank [] the presence of litter and debris
[0 changes in the character of soil [0 destruction of terrestrial vegetation
[ shelving ] the presence of wrack line
[0 vegetation matted down, bent, or absent [0 sediment sorting
[ leaf litter disturbed or washed away [ scour
[J sediment deposition [0 multiple observed or predicted flow events
[ water staining [0 abrupt change in plant community
O other (list):
[] Discontinuous OHWM.” Explain:
If factors other than the OHWM were used to determi k all that apply):

High Tide Line indicated by:
[ oil or scum line along shore objects
[ fine shell or debris deposits (foreshore)
[J physical markings/characteristics types.
[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.)
Explain: .
Identify specific pollutants, if known:

A natural o the OHWM does not urisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM pment or agricultural there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g. through a culvert), th look for indicators of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
[0 Riparian corridor. Characteristics (type, average width):
[0 wetland fringe. Characteristics:
[ Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn arcas. Explain findings: .
[J Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)
Surface flow is: HICKYIIS]
Characteristics:
Subsurface flow: BICRIMISE. Explain findings:
[ Dye (or other) test performed:
() W
Directly abutting
Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[0 Ecological connection. Explain:
[0 Separated by berm/barrier. Explain:
(d)

r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the BICRAESISE floodplain.
(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:.

[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics
by any wetlands adjacent to the tributary to determine if they
of a TNW. For each of the following situations, a significant n
wetlands, has more than a speculative or insubstantial effect o
Considerations when evaluating significant nexus include, but

of water in the tributary a and the functions performed by the tributary and all its adjacent
wetlands. It is not approp nt nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent tary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n ignifican nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of waters reaching

Does the tributary, in combination etlands (if any), lifecycle support functions for fish and
other species, such as feeding, nest earing young fo sent inthe TNW?

Does the tributary, in combination etlands (if any), transfer nutrients and organic carbon that

support downstream foodwebs?
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
W] Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:

Tributaries of TNW where tributaries have continuous flow “seasonally” (¢.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: linear feet width (ft).
@ Other non-wetland waters: — acres.

Identify type(s) of waters:

—

3. Non-RPWs® that flow directly or indirectly into TNWs.

Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is pr« vided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
@] Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetland indirectly into TNWs.
Wet as adjacent wetlands.
es typically flow year-round. Provide data and rationale
D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is

seasonal in Section IILB and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetl g an RPW that flow directly or indirectly into TNWs.

, but when considered in combination with the tributary to which they are adjacent

ds, have a significant nexus witha TNW are jurisidictional. Data supporting this

conclusion is provided at Section IT1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
6. Wetl Ws tha y into TNWs.
waters, in combination with the tributary to which they are adjacent and
acent w nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section II1.C.
Provide estimates for jurisdictional wetlands in the review area: acres.
emains jurisdictional.
fthe U.S.,,” or

gories presented above (1-6), or
e (see E below).

INCLUDING ISOLATED WETLANDS, THE USE,

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes.
in interstate or foreign commerce.
stries in interstate commerce.

8See Footnote # 3.
9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

10 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for

review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Fi ollowing Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review arca (check all that apply):
Tributary waters: linear feet width (ft).
[

Other non-wetland waters: acres.
Identity type(s) of waters: impoundments.
Wetlands: actes.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, thesc areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
W Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

P4 Other: (explain, if not covered above): Isolated wetland 16 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

csource:

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:;

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and
<] applicant/consultant: Location, JWOUS .
P icant/consultant.

X

[] Office does not concur with data shects/delineation report.
Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[ USGS NHD data.

rman 1:24,000.
. Citation:

Vertical Datum of 1929)

1d visit taken April 9, and 23, 2009, January 18, and April 9, 2012.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify).

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 16 is 37.2693, 82.2380. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETER INATION (JD): 06-10-20L

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-17

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° |, Long. 82.2224° B
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate Unit Code (HUC): 05070202

Xl Check if ew area and/or potential jurisdictional areas is/are available upon request.

@] Check if ite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
W Office (Desk) Determination. Date:

| Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There BE@RN “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Required]
W] Waters subject to the ebb and flow of the tide.

M| Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There BSEI “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

flow directly or indirectly into TNWs
into TNWs
directly or indirectly into TNWs
ng RPWs that flow directly or indirectly into TNWs
directly or indirectly into TNWs

cluding isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
39 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain: Isolated wetland 17 is approximatetly 0.008 acres. It is not connected to waters of the U.S. and is not
considered jurisdictional.

| Boxes checked below shall be supported by completing the appropriate sections in Section 11 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(¢ g., typically 3 monts)

3 Supporting documentation is presented in Section IILF
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SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section I1LD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2
and Section IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summiarize rationale supporting conclusion that wetland is “adjacent”:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will
waters” (RPWs),
months). A wetla
(perennial) flow,
skip to Section IILD.4.

e tributar ent
r-round o
jurisdicti ound
resource i ow,

t to but that does not directly abut an RPW requires a significant nexus evalu d

in the record any available information that documents the existence of a sign
utary that is not perennial (and its adjacent wetlands if any) and a traditional
s finding is not required as a matter of law.

and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:

Watershed size:
Drainage area:

Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:

(a) Relationship with TNW:
[J Tributary flows directly into TNW.

] Tributary flows through BIERYIISE tributaries before entering TNW.
Project waters are river miles from TNW.

Project waters are river miles from RPW.

Project waters are aerial (straight) miles from TNW.

Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and crosional features generally and in the arid

West.

5 Flow route can be described by identifying, e.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW



(b)

[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts [] sands ] Concrete
[J Cobbles [ Gravel ] Muck
[] Bedrock [J Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:
Tributary geometry: RICRUIEISS

Tributary gradient (approximate average slope): %
(c) Flow: »
Tributary provides for: BICKIIEIS]

LR

Estimate average number of flow events in review arca/year:
Describe flow regi e: .
Other information on duration and volume:

BICKAISE. Characteristics:

Surface flow is:

Subsurface flow: BICRIEI& Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

[C] OHWMS? (check all indicators that apply):
clear, natural line impressed on the bank [0 the presence of litter and debris
changes in the character of soil [0 destruction of terrestrial vegetation
shelving O the presence of wrack | ne
vegetation matted down, bent, or absent [] sediment sorting
leaf litter disturbed or washed away J scour
sediment deposition [J multiple observed or predicted flow events
water stain ng [J abrupt change in plant community
other (list):
[ Discontinuous OHWM.” Explain:

0 O

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

B High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [J survey to available datu ;
[ fine shell or debris deposits (foreshore) [J physical markings;
] physical markings/characteristics [J vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, ete.).
Explain:
Identify specific pollutants, if known:

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices) Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break,

"o,

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
[J Riparian corridor. Characteristics (type, average width):
[ Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed specics. Explain findings:
[ Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:.
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is:

Characteristics:

Subsurface flow: BICKEIIS;. Explain findings:
[ Dye (or other) test performed: .

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[ Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the BIcRRsE floodplain,

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being consideted in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics
by any wetlands adjacent to the tributary to determine if they
of a TNW. For each of the following situations, a significant n
wetlands, has more than a speculative or insubstantial effect on
Considerations when evaluating significant nexus include, but a

of water in the tributary a and the functions performed by the tributary and all its adjacent
wetlands. It is not approp nt nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent tary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n ignificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
e Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood watets to

TNWs, or to waters reaching

e  Does the trib etlands (if any), cle support functions for fish and
other species earing young fo nthe TNW?

s Does the trib etlands (if any), fer nutrients and organic carbon that

support downstream foodwebs?
e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I[IL.D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section I11.D:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (ft), Or, acres.

W] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial: .
Tributaries of TN'W where tributaries have continuous flow “seasonally” (€.g., typically three months cach year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows

seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
@ Other non-wetland waters:  acres.

Identify type(s) of waters:

Non-RPWs? that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is prcvided at Section TILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
I Tributary waters: linear feet width (ft).

W Other non-wetland waters: acres.
Identify type(s) of waters:

Wetl indirectly into TNWs.

as adjacent wetlands.

es typically flow year-round. Provide data and rationale
D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIL.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area: acres.
Wetland g an RPW that flow directly or indirectly into TNWs.
Wet , but when considered in combination with the tributary to which they are adjacent
and ds, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section IIL.C.

Provide acreage cstimates for jurisdictional wetlands in the review area: acres.

Wetl Ws tha tly into TNWs.

waters, d'in combination with the tributary to which they are adjacent and
acent w nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

emains jurisdictional.

fthe U.S.,” or

gories presented above (1-6), or
e (see E below).

INCLUDING ISOLATED WETLANDS, THE USE,
AFFECT INTERSTATE COMMERCE, INCLUDING ANY

for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

8See Footnote # 3.

9 To complete the malysis refer to the key in Section IIL.D 6 of the Instructional Guidebook.

10 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction F ollowing Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
M Tributary waters: linear feet width (ft).

@] Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY}):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

W Review arca included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
W Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
B4 Other: (explain, if not covered above): Isolated wetland 17 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (fr).

esource:

ew area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

plicant/consultant: Location, JWOUS .

ant/consultant.
X

W] Data sheets prepared by the Corps:
W] Corps navigable waters’ study: .

| U.S. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Harman 1:24,000.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date): .

or [X] Other (Name & Date): Site photos from field visit taken April 9, and 23, 2009, January 138, and April 9, 2012,

Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 17 is 37.2690, 82.2362. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JID Form Instructional Guidebook.

B.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201

DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917

Isolated Wetland-18

C.

PROJECT LOCATION AND BACKGROUND INFORMATION:

State: VA County/parish/borough: Buchanan City: N/A

Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° N, Long, 82.2224° .
Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate it Code (HUC): 05070202

X Check if area and/or potential jurisdictional areas is/are available upon request.

[l Check if mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B Office (Desk) Determination. Date:

% Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,

and April 9, 2012.

SECTION II: SUMMARY OF FINDINGS

A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There RUEmg

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Required)

M Watcrs subject to the ebb and flow of the tide.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

ectly or indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.

Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3

B9 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain: Isolated wetland 18 is approximatetly 0.003 acres. It is not connected to waters of the U.S. and is not
considered jurisdictional,

! Boxes checked below shall be supported by completing the appropriate sections in Section III below

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-

(e.g , typically 3 months).
3 Supporting documentation is presented in Section [T F.

B Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

round or has continuous flow at least “seasonally”
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SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete

Section ITLA.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section IILD.1.; otherwise, see Section ITLB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

e tributar ent
r-round o

jurisdicti ound
resource i ow,

skip to Section ITL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

D will req
wetlands,
ignificant
ther the r is
a tributary with adjacent wetlands, complete Section II1.B.1 for
n IILB.3 for alf wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through tributaries before entering TNW.,

Project waters are river miles from TNW.
Project waters are river miles from RPW.
Project waters are acrial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®:
Tributary stream order, if known:

4+ Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
S Flow route can be described by identifying, ¢ g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW



(b) General Tributary Characteristics (check all that apply):
Tributary is: [J Natural
[ Artificial (man-made). Explain:
{J Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: EISRERIN-

Primary tributary substrate composition (check all that apply):

[ silts [1 Sands [ Concrete
[ Cobbles [ Gravel [ Muck
[ Bedrock [0 Vegetation. Type/% cover:

[ Other. Explain;

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: BICKUIL
Tributary gradient (approximate avera e slope): %

(c) Flow:
Tributary provides for:
Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and volume:

RICRIDISS

Surface flow is: BICKURSE. Characteristics:

Subsurface flow: BICIBMSt Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[ Bed and banks

] OHWM? (check all indicators that apply):
[ clear, natural line impressed on the bank
[J changes in the character of soil
[J shelving
[ vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[0 sediment deposition
] water staining
O other (list):

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

OOOO0O00

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
[ physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
O other (list):

(iii) Chemical Characteristics:
Characterize tributary (c.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.)
Explain:
Identify specific pollutants, if known:

SA natural o the OHWM does not urisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM pment or agricultural there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (¢.g. through a culvert), th look for indicators of flow above and below the break.

"bid.



(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (type, average width):

[0 Wetland fringe. Characteristics:

[ Habitat for:
[ Federally Listed specics. Explain findings:
[ Fish/spawn areas. Explain findings: .
] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(®)

Surface flow is: HICKUAIS]
Characteristics:

Subsurface flow: BIFESIS Explain findings:
[ Dye (or other) test performed: .

(©)
Directly abutting
[J Not directly abutting
[0 Discrete wetland hydrologic connection. Explain:
O Ecological connection. Explain:
[0 Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the PICRIISE floodplain.
(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[ Vegetation type/percent cover. Explain: .
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[C] Other environmentally-sensitive species. Explain findings:
(] Aquatic/wildlife diversity. Explain findings:

3.  Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: m
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics
by any wetlands adjacent to the tributary to determine if they
of a TNW. For each of the following situations, a significant n

ons performed by the tributary and all its adjacent

solely on any specific threshold of distance (e.g. between a

NW). Similarly, the fact an adjacent wetland lies within or
exus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
e Does the tributary, in combination with its adjacent wetlands ( fany), have the capacity to carry pollutants or flood waters to

TNWSs, or to reduc waters re

¢  Does the tributary, etlands (i tat and lifecycle support functions for fish and
other species, such caring yo are present in the TNW?

e  Does the tributary, etlands (i acity to transfer nutrients and organic carbon that

support downstream foodwebs?
e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, ba: ed on the tributary itself, then go to Section IIL.D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section HLD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Exptain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section II1.D:;

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
B TNWs: linear feet width (ft), Or, acres.

W Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial: .
Tributaries of TNW where tributaries have continuous flow “scasonally” (c.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows

seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
| Tributary waters: linear feet width (ft).

M Other non-wetland waters:  acres.

[dentify type(s) of waters:

Non-RPWs® that flow directly or indirectly into TNWs.
[ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is prt vided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
@] Other non-wetland waters: acres.
Identify type(s) of waters:

Wetland indirectly into TNWs.
o Wet as adjacent wetlands.
N es typically flow year-round. Provide data and rationale

D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributarics typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section III.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage cstimates for jurisdictional wetlands in the review area: acres.
Wetlands adjacen an RPW that flow directly or indirectly into TNWs.
Wetlands that but when considered in combination with the tributary to which they are adjacent
and with simi s, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

Wetl Ws tha tly into TNWs.

waters, d'in combination with the tributary to which they are adjacent and
acent w nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

emains jurisdictional.

fthe U.S.,” or

gories presented above (1-6), or
e (see E below).

INCLUDING ISOLATED WETLANDS, THE USE,
AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

¥See Footnote # 3.

% To complete the malysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

1 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review arca (check all that apply):
| Tributary waters: linear feet width (ft).

@l Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, 1ese areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional

M Review area included isolated waters with no substantial (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “S w area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[ Other: (explain, if not covered above): Isolated wetland 18 has no connection to waters of the U.S..

Provide acreage cstimates for non-jurisdictional waters in the review arca, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (fY).

esource:

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such

width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and

< applicant/consultant: Location, IWOUS .
£ icant/consultant.

X

[J Office does not concur with data sheets/delincation report.
Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

[J USGS 8 and 12 digit HUC maps.

man 1:24,000.
. Citation:

Vertical Datum of 1929)

1d visit taken April 9, and 23, 2009, January 18, and April 9, 2012.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 18 is 37.2690, 82.2362. The Russeli Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201.

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAQ-2012-01917
Isolated Wetland-19

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° N. Long. 82.2224° .
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork
Name of watershed or Hydrologic Unit Code (HUC): 05070202
9 Check if map/diagram of review area and/or potential jurisdictional arcas is/are available upon request.
@] Check if other sites (e.g., offsite mitigation sites, disposal sites, ctc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

W Office (Desk) Determination. Date:
| Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,

and April 9, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There BEERG “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Required]
@] Waters subject to the ebb and flow of the tide.
M| Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): '

ectly ot indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

TSt

¢. Limits (boundaries) of jurisdiction based on: H
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain: Isolated wetland 19 is approximatetly 0.016 acres. It is not connected to waters of the U.S. and is not
considered jurisdictional.

! Boxes checked below shall be supported by completing the appropriate sections in Section III below

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round ot has continuous flow at feast “seasonally”
(e.g , typically 3 months)

3 Supporting documentation is presented in Section III F.
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SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IIL.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITL.A.1 and 2
and Section ITILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adj acent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will e tributar ent
waters” (RPWs), r-round o

months). A wetla jurisdicti ound
(perennial) flow, resource i ow,

skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
in the record any available information that documents the existence of a significant nexus between a
utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

s finding is not required as a matter of law.

uire additional data to determine if the
the significant nexus evaluation must
nexus evaluation that combines, for
eview area identified in the JD request is
a tributary with adjacent wetlands, complete Section IIL.B.1 for
n TILB.3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.
1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through BICRERISt tributarics before entering TNW.

Project waters are river miles from TNW.,
Project waters ar¢ river miles from RPW,
Project waters are acrial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
S Flow route can be described by identifying, e.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b

[ Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:  feet

Average side slopes: BICKSIZISE-

Primary tributary substrate composition (check all that apply):

[ silts [J Sands [ Concrete
[ Cobbles [ Gravel [ Muck
[ Bedrock O Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [¢.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:

Tributary gradient (approximate average slope): %

(¢) Flow:
Tributary provides for: EICRALIS]
Estimate average number of flow events in review area/year: B
Describe flow regime:
Other information on duration and volume:

Surface flow is: BICKIISt. Characteristics:

Subsurface flow: . Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[ Bed and banks

[J oHWM? (check all indicators that apply):
[ clear, natural line impressed on the bank
[ changes in the character of soil
[ shelving
O vegetation matted down, bent, or absent
O
Cl

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

leaf litter disturbed or washed away
sediment deposition
[0 water staining
[ other (list):
[] Discontinuous OHWM.” Explain:

OO0O0O0O00

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
O oil or scum line along shore objects [ survey to available datum;
O fine shell or debris deposits (foreshore) ] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

‘A natural o the urisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM pm there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g. thr ook for indicators of flow above andbelow the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
[0 Riparian corridor. Characteristics (t pe, average width):
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:.
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: RICKAIAIS]
Characteristics:

Subsurface flow: BICRIEISt. Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
] Directly abutting
] Not directly abutting
[] Discrete wettand hydrologic connection. Explain:
[ Ecological connection. Explain:
[J Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the BIEISDISE floodplain,

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3.  Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: m
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overal! biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW.
Considerations when evaluating significant nexus include, but a y of the flow
of water in the tributary a and the functions performed by the tributary and all its adjacent
wetlands. It is not approp nt nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent tary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n ignificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
o Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood watets to

TNWs, or to waters re

e Does the trib etlands (i tat and lifecycle support functions for fish and
other species earing yo ate present inthe TNW?

e  Does the trib etlands (i acity to transfer nutrients and organic carbon that

support downstream foodwebs?
e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section 1L.D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

4. Significant nexus findings for scasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (ft), Or, acres.
W} Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round arc jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
Tributaries of TNW where tributaries have continuous flow “scasonally” (e.g., typically three months each year) are
jurisdictional, Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
@] Other non-wetland waters:  acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly intoa TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is pr¢ vided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
W] Tributary waters: linear fect width (ft).
@ Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetland indirectly into TNWs.
Wet as adjacent wetlands.
es typically flow year-round. Provide data and rationale

D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “scasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage cstimates for jurisdictional wetlands in the review area: acres.
5. Wetland an RPW that flow directly or indirectly into TNWs.
M wet but when considered in combination with the tributary to which they are adjacent
and s, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area. acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

emains jurisdictional.

fthe U.S.,” or

gories presented above (1-6), or
¢ (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

s for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

#See Footnote # 3.

9 To complete the analysis refer to the key in Section IILD 6 of the Instructional Guidebook

1 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
L

} Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, 1ese areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional
Review area included isolated waters with no substantial (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “S w area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
W Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

| Other: (explain, if not covered above): Isolated wetland 19 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:

iew area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, whete checked

and
X applicant/consultant: Location, JWOUS .
< icant/consultant.

X
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:

] USGS NHD data.

[J USGS 8 and 12

U.S. Geological Su scale & quad name: Harman 1:24,000.
USDA Natural Res jon Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date): .
or [ Other (Name & Date): Site photos from ficld visit taken April 9, and 23, 2009, January 18, and April 9, 2012,
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 19 is 37.2713, 82.2349. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-20

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° §, Long. 82.2224° ®.
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate Unit Code (HUC): 05070202
Pd Checkif ew area and/or potential jurisdictional areas is/are available upon request.
B Check if ite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Wl Office (Desk) Determination. Date:

| Ficld Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There BEEH] “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)

W] Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required]

There ARSI

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

ectly or indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
54 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: Isolated wetland 20 is approximatetly 0.03 acres. It is not connected to waters of the U.S. and is not considered

jurisdictional.

I Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e g , typically 3 months).

3 Supporting documentation is presented in Section IILF.
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SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section IILD.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale suppotting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section ITL.D.4.

t to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

in the record any available information that documents the existence of a significant nexus between a

utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

is
a tributary with adjacent wetlands, complete Section ITL.B.1 for
n IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage atea:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.,
[[] Tributary flows through tributaries before entering TNW.

Project waters are river miles from TNW,
Project waters are river miles from RPW.
Project waters are aerial (straight) miles from TNW,
Project waters are acrial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifying, e.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW,



(b)
Tributary is: Natural
[] Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: BICKUGISE.

Primary tributary substrate composition (check all that apply):

[ silts [ sands [ Concrete
[ Cobbles [ Gravel ] Muck
] Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: BICRIIZS!
Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: BICREIGSE
Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and volume:

Characteristics:

Surface flow is: BICKEIRISL.
Subsurface flow: BRI Explain findings:
[] Dye (or other) test performed: .

Tributary has (check all that apply):

[] Bed and banks

[J OHWMS® (check all indicators that apply):
[ clear, natural line impressed on the bank
[ changes in the character of soil
[] shelving
[ vegetation matted down, bent, or absent
[ leaf litter disturbed or washed away
[ sediment deposition
O water staining
[ other (list):

[] Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

I

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[J oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) ~ [] physical markings;
[J physical markings/characteristics [] vegetation lines/changes in vegetation types

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (c.g., water color is clear, discolore 1, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g , where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
P

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
[0 Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[ Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[J Other environmentally-sensitive species. Explain findings:
O Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: RICKYIIS]
Characteristics:

Subsurface flow: BICKIGIST Explain findings:
[J Dye (or other) test performed:

() Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[ Not directly abutting
[J Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[0 Separated by berm/barrier. Explain:

(d)
t miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[J Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: m
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW.
Considerations when evaluating significant nexus include, but a y of the flow
of water in the tributary a and the functions performed by the tributary and all its adjacent
wetlands. It is not approp nt nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent tary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n ignificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWSs, or to reduc waters re

Does the tributary, etlands (i lifecycle support functions for fish and
other species, such earing yo sent in the TNW?

Does the tributary, etlands (i transfer nutrients and organic carbon that

support downstream foodwebs?
Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section [ILD: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
(B TNWs: linear feet width (ft), Or, acres.
W] Wetlands adjacent to TNWs: acres.

2.

RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .

Tributarics of TNW where tributaries have continuous flow “scasonally” (e.g., typically three months cach year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
M| Tributary waters: linear feet width (ft).
W| Other non-wetland waters:  acres.

[dentify type(s) of waters:

3. Non-RPWs?® that flow directly or indirectly into TNWs.

Waterbody that is not a TNW or an RPW, but flows directly or indirectly intoa TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is prc vided at Section ITL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
W] Other non-wetland waters: acres.
Identify type(s) of waters:

4., Wetland indirectly into TNWs.
W wet as adjacent wetlands.
es typically flow ycar-round. Provide data and rationale
D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is

seasonal in Section I11.B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage cstimates for jurisdictional wetlands in the review area: acres.
5. Wetland g an RPW that flow directly or indirectly into TNWs.
Wet , but when considered in combination with the tributary to which they are adjacent
and ds, have a significant nexus witha TNW are jurisidictional. Data supporting this

conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPW:s that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.
emains jurisdictional.
fthe U.S.,” or

gories presented above (1-6), or
¢ (sec E below).

INCLUDING ISOLATED WETLANDS, THE USE,

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

3See Footnote # 3
9 To complete the aalysis refer to the key in Section IILD 6 of the Instructional Guidebook.

19 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for

review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Ll

Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, hese areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional

Review area included isolated waters with no substantial (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “S w area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
PX] Other: (explain, if not covered above): Isolated wetland 20 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such

width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropri

P Maps, plans, plots applicant/consultant: Location, IWOUS .
P4 Data sheets prepar icant/consultant.

[X Office concurs

[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

(] USGS NHD data.

[J USGS 8 and 12 digit HUC maps.

man 1:24,000.
. Citation:

Vertical Datum of 1929)

1d visit taken April 9, and 23, 2009, January 18, and April 9, 2012.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 20 is 37.2712, 82.2342. The Russell Fork
River, is located at approximately, 37.2427, 82,3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section I'V of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201:

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-21

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° [, Long. 82.2224° 5
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate it Code (HUC): 05070202

PX] Check if area and/or potential jurisdictional areas is/are available upon request.

@ Check if mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
W Office (Desk) Determination. Date:

% Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012,

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Required]
[l Waters subject to the ebb and flow of the tide.
M Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

rectly or indirectly into TNWs
Ws
or indirectly into TNWs
s that flow directly or indirectly into TNWs
ot indirectly into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
P4 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: Isolated wetland 21 is approximatetly 0.003 acres. It is not connected to waters of the U.S. and is not
considered jurisdictional.

! Boxes checked below shall be supported by completing the appropriate sections in Section III below

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g, typically 3 monts).

¥ Supporting documentation is presented in Section 1ILF
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SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section TILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITL.A.1 and 2
and Section IILD.1.; otherwise, see Section ITL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 11L.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section II1.D.4.

t to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

in the record any available information that documents the existence of a significant nexus between a

utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

is
a tributary with adjacent wetlands, complete Section ITL.B.1 for
n TILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
O Tributary flows directly into TNW.
[ Tributary flows through tributaries before entering TNW.

Project waters are river miles from TNW.
Project watets are river miles from RPW.
Project waters are aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW®:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West

S Flow route can be described by identifying, e g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b

[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet

Average side slopes: BICREIIS-

Primary tributary substrate composition (check all that apply):

[ silts [] sands [J Concrete
[ Cobbles [ Gravel ] Muck
[ Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly croding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes, Explain:

Tributary geometry:

Tributary gradient (approximate average slope): %

(¢) Flow:
Tributary provides for: BICRUBI]
Estimate average number of flow events in review area/year: BICKS
Describe flow regime:
Other information on duration and volume:

. Characteristics:

Surface flow is: B

Subsurface flow: EISIIM8E. Explain findings:
[J Dye (or other) test performed: .

Tributary has (check all that apply):
[0 Bed and banks
[J OHWMS? (check all indicators that apply):
[ clear, natural line impressed on the bank
[ changes in the character of soil

the presence of litter and debris
destruction of terrestrial vegetation

g
O
[ shelving [ the presence of wrack line
[ vegetation matted down, bent, or absent [] sediment sorting
[ leaf litter disturbed or washed away [0 scour
[ sediment deposition [0 multiple observed or predicted flow events
O] water staining [0 abrupt change in plant community
[O other (list):
[ Discontinuous OHWM.” Explain:
If factors other than the OHWM were used to determine lateral check all that apply):
High Tide Line indicated by: Mean H
O oil or scum line along shore objects [J surv
[ fine shell or debris deposits (foreshore) [ physical markings;
[ physical markings/characteristics ] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

A natural o the sdiction (¢.g., where the stream temporarily flows underground, or where
the OHWM pm ere is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g. the look for indicators of flow above and below the break.

"Ibid



(iv) Biological Characteristics. Channel supports (check all that apply):
[0 Riparian cotridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[0 Habitat for:
] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildiife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:.
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: RICKSLSS

Characteristics:

Subsurface flow: EICEIPIS Explain findings:
[ Dye (or other) test performed: .

Directly abutting

Not directly abutting

[ Discrete wetland hydrologic connection. Explain:
[0 Ecological connection. Explain:

[0 Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the BICRIMISE floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[J Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
[] Other environmentalty-sensitive species. Explain findings:
[0 Aquatic/wildiife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative nalysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overal! biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW.
Considerations when evaluating significant nexus include, but a y of the flow
of water in the tributary a and the functions performed by the tributary and all its adjacent
wetlands. It is not approp nt nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent tary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n ignificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to catry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II1.D:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
W] Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .

Tributaries of TNW where tributarics have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section [IL.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
W Tributary waters: linear feet width (ft).
M Other non-wetland waters:  acres.

Identify type(s) of waters:

Non-RPWs? that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is prc vided at Section TIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
W] Tributary waters: lincar feet width (ft).

| Other non-wetland waters: acres.
Identify type(s) of waters:

Wetl indirectly into TNWs.

[ as adjacent wetlands.
es typically flow year-round. Provide data and rationale
D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “secasonally.” Provide data indicating that tributary is
scasonal in Section ITLB and rationale in Section IIL.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

Wetlands adjacen g an RPW that flow directly or indirectly into TNWs.

W] Wetlands that , but when considered in combination with the tributary to which they are adjacent
and with simi ds, have a significant nexus witha TNW are jurisidictional. Data supporting this

conclusion is provided at Section IIL.C.

Provide acreage cstimates for jurisdictional wetlands in the review area: acres.

Wetl Ws tha tly into TNWs.

waters, d in combination with the tributary to which they are adjacent and
acent w nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

emains jurisdictional.

fthe U.S.,” or

gories presented above (1-6), or
¢ (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE| WATERS, INCLUDING ISOLATED WETLANDS, THE USE,

JLD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

¥See Footnote # 3.

9 To complete the analysis refer to the key in Section III D.6 of the Instructional Guidebook.

1 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
[ Tributary waters: linear feet width (ft).

@l Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, hese areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional

Review area included isolated waters with no substantial tate (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “S cview area would have been regulated based solely on the
“Migratory
| Waters donotm exus” standard, where such a finding is required for jurisdiction. Explain:
D4 Other: (explain, Isolated wetland 21 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review arca, where the sole potential basis of jurisdiction is the MBR

factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

csource:

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such

width (ft).

resource:

SECTION IV: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and es below):
| or on behalf of the applicant/consultant: Location, JWOUS .
P n behalf of the applicant/consultant.

X neation report.

[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

[J USGS 8 and 12 digit HUC maps.

rman 1:24,000.
. Citation:

Vertical Datum of 1929)

Id visit taken April 9, and 23, 2009, January 18, and April 9, 2012,
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 21 is 37.2715, 82.2321. The Russell Fork
River, is located at approximately, 37.2427, 82,3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): ~ 06-10-201:

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-22

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° N, Long. 82.2224° ®.
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate it Code (HUC): 05070202
4 Check if area and/or potential jurisdictional areas is/are available upon request.
| Checkif mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
W] Office (Desk) Determination. Date:

2 Ficld Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012,

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required)
M) Waters subject to the ebb and flow of the tide.

W Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There KHERT “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

ectly or indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands:

¢. Limits (boundaries) of jurisdiction based on: RICRSIZIS

Elevation of established OHWM (if known):

2.  Non-regulated waters/wetlands (check if applicable):3
B4 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: Isolated wetland 22 is approximatetly 0.01 acres. It is not connected to waters of the U.S. and is not considered
jurisdictional.

I Boxes checked below shall be supported by completing the appropriate sections in Section III below

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(¢ g., typically 3 months)

¥ Supporting documentation is presented in Section IILF.
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SECTION IIl: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs, If the aquatic resource is a TNW, complete
Section IIL.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IILA.1 and 2
and Section IIL.D.1.; otherwise, see Section IIL.B below.

. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IIL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

uire additional data to determine if the
the significant nexus evaluation must
nexus evaluation that combines, for

eview area identified in the JD request is
a tributary with adjacent wetlands, complete Section III.B.1 for
n IILB.3 for all wetlands adjacent to that tributary, both onsite

sts is determined in Section ITL.C below.
1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
] Tributary flows through EIGRIMISE tributaries before entering TNW.

Project waters are river miles from TNW.
Project waters are river miles from RPW.
Project waters are aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.,

Project waters cross or serve as statc boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifying, e g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b)

[ Artificial (man-made). Explain:
[J Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: f

Primary tributary substrate composition (check all that apply):

[ silts ] sands ] Concrete
[] Cobbles [ Gravel [ Muck
[ Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:

Tributary gradient (approximate average slope): %

(¢) Flow:
Tributary provides for:
Estimate average number of flow events in review area/year: i@ L
Describe flow regime:
Other information on duration and volume:

Characteristics:

Surface flow is: BICRUIGIST.
Subsurface flow: BISEEMIRE. Explain findings:
[ Dye (or other) test performed: .

Tributary has (check all that apply):

(] Bed and banks

[J OHWMSE (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting

scour

00000000
DOo0OOanOc

sediment deposition multiple observed or predicted flow events
water staining abrupt change in plant community
other (list):

[] Discontinuous OHWM.” Explain:
p

If factors other than the QHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[0 fine shell or debris deposits (foreshore) [] physical markings;
[0 physical markings/characteristics [ vegetation lines/changes in vegetation types.

[J tidal gauges
[J other (list):

(iii) Chemical Characteristics:
Characterize tributary (c.g., water color is clear, discolore , oily film; water quality; general watershed characteristics, ete.).
Explain: .
Identify specific pollutants, if known:

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g , flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid



(iv) Biological Characteristics. Channel supports (check all that apply):
[0 Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed specics. Explain findings:
[J Fish/spawn areas. Explain findings: .
[ Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: BICRIIASS

Characteristics:

Subsurface flow: BICKIISE. Fxplain findings:
] Dye (or other) test performed: .

(0)
Directly abutting
[ Not directly abutting
[J Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the g [CRATS

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain: .
[0 Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[J Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative nalysis:
Approximately ( Y acres in total are being considered in the cumulative analysis.



For cach wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overal biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics
by any wetlands adjacent to the tributary to determine if they
of a TNW. For each of the following situations, a significant n
wetlands, has more than a speculative or insubstantial effect on
Considerations when evaluating significant nexus include, but a

of water in the tributary a and the functions performed by the tributary and all its adjacent
wetlands. It is not approp nt nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent tary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n ignificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:
f any), have the capacity to carry pollutants or flood waters to

tat and lifecycle support functions for fish and
are present inthe TNW?
acity to transfer nutrients and organic carbon that
support dowastream foodwebs?
e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II1.D:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review arca:
] TNWs: linear feet width (ft), Or, acres.

W Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
@ Other non-wetland waters: — acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.

Waterbody that is not a TNW or an RPW, but flows directly or indirectly intoa TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is pr¢ vided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
@ Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetland indirectly into TNWs.
Wet as adjacent wetlands.
es typically flow year-round. Provide data and rationale

D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is

seasonal in Section I1L.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage cstimates for jurisdictional wetlands in the review area: acres.
5. Wetland an RPW that flow directly or indirectly into TNWs.
Wet but when considered in combination with the tributary to which they are adjacent
and s, have a significant nexus witha TNW are jurisidictional. Data supporting this

conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
6. Wetlands adjacent to non-RPWs tha tly into TNWs.
Wetlands adjacent to such waters, d in combination with the tributary to which they are adjacent and
with similarly situated adjacent w nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section II1.C.
Provide estimates for jurisdictional wetlands in the review area: acres.
emains jurisdictional.
fthe U.S.,” or

gories presented above (1-6), or
¢ (see E below).

INCLUDING ISOLATED WETLANDS, THE USE,

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes.
in interstate or foreign commerce.
stries in interstate commerce.

¥See Footnote # 3.
9 To complete the aalysis refer to the key in Section 11.D.6 of the Instructional Guidebook.

 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will clevate the action to Corps and EPA HQ for

review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).

W] Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, aese areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional

Review area included isolated waters with no substantial (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “S w area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
] Other: (explain, if not covered above): Isolated wetland 22 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

gsource:

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and
Y applicant/consultant: Location, JWOUS .
4 icant/consultant.

[J Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

[J USGS 8 and 12 digit HUC maps.

rman 1:24,000.
. Citation:

Vertical Datum of 1929)

1d visit taken April 9, and 23, 2009, January 18, and April 9, 2012.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 22 is 37.2758, 82.2275. The Russell Fork
River, is located at approximately, 37.2427, 82,3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-23

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° B, Long. 82.2224° W
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate it Code (HUC): 05070202
X] Check if area and/or potential jurisdictional areas is/are available upon request.
W] Checkif mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
W Office (Desk) Determination. Date:

5%] Ficld Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012.

SECTION II; SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

Therc BYERR “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
W] Waters subject to the ebb and flow of the tide.

@] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce,
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area, [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S, in review area (check all that apply): !

rectly or indirectly into TNWs
Ws
or indirectly into TNWs
s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: R il b

Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3
%] Potentially jurisdictional waters and/or wetlands werc assessed within the review area and determined to be not jurisdictional.
Explain: Isolated wetland 23 is approximatetly 0.01 acres. It is not connected to waters of the U.S. and is not considered
jurisdictional.

I Boxes checked below shall be supported by completing the appropriate sections in Section III below

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally
(e.g , typically 3 months)

7 Supporting documentation is presented in Section IILF
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SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs, If the aquatic resource is a TNW, complete
Section IILA.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section IILD.1.; otherwise, see Section I1L.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:
2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adj acent™
CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

assert jurisdiction e tributar ri ent
i.e. tributaries tha r-round o s

nd that directly ab jurisdicti n ound
skip to Section IIL resource i t ow,

skip to Section IILD.4,

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, cven
though a significant nexus finding is not required as a matter of law.

is
a tributary with adjacent wetlands, complete Section ITLB.1 for
n TILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: REK
Drainage area: |
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:

(2)
into TNW.
tributaries before entering TNW.
Project waters are river miles from TNW.
Project waters are river miles from RPW.
Project waters are aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifying, e g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW



Tributary is: Natural

Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet

Average side slopes: B

ACIATESE.

Primary tributary substrate composition (check all that apply):

[ silts [] Sands [ Concrete
[ Cobbles [J Gravel [] Muck
[0 Bedrock [ Vegetation. Type/% cover:
[ Other. Explain:

Tributary ., highly eroding, sloughing banks]. Explain:

Presence lexes. Explain:

Tributary

Tributary average slope): %

(¢) Flow:

Tributary provides for: |

CRSIAISt

Estimate average number of flow events in review arca/year: RicCk
Describe flow regime: .
Other information on duration and volume:

Surface flow is: BIORSIAISt. Characteristics:

Subsurface flow: EICINIMS. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):
[ Bed and banks
] OHWMS? (check all indicators that apply):

[] clear, natural line impressed on the bank [J the presence of litter and debris
[ changes in the character of soil [J destruction of terrestrial vegetation
[ shelving [0 the presence of wrack line
[] vegetation matted down, bent, or absent [0 sediment sorting
[J leaf litter disturbed or washed away [ scour

[0 sediment deposition ] multiple observed or predicted flow events
[0 water staining [J abrupt change in plant community

[ other (list):

[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determi check all that apply):

High Tide Line indicated by:
[ oil or scum line along shore objects
[J fine shell or debris deposits (foreshore) [J physical markings;
O physical markings/characteristics [] vegetation lines/changes in vegetation types.
[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

SA natural 0
the OHWM
regime {(c.g.
bid.

Explain:

Identify specific pollutants, if known:

the OHWM do jurisdiction (e.g., where the stream temporarily flows underground, or where
pment or agric e there is a break in the OHWM that is unrelated to the waterbody’s flow
through a culv look for indicators of flow above and below the break.



(iv) Biological Characteristics. Channel supports (check all that apply):
] Riparian corridor. Characteristics {type, average width):
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[J Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:.
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is: BIORALGS]
Characteristics:

Subsurface flow: . Explain findings:
[ Dye (or other) test performed: .

(©)
[ Directly abutting
[J Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[0 Separated by berm/barrier. Explain:

(d)

(ii) Chemical Characteristics:

general watershed

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality;

characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain:.
[ Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: m
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed
by any wetlands adjacent to the tributary to determine if they cal integrity
of a TNW. For each of the following situations, a significant n its adjacent
wetlands, has more than a speculative or insubstantial effect on a TNW.
Considerations when evaluating significant nexus include, but a y of the flow
of water in the tributary a and the functions performed by the tributary and all its adjacent
wetlands. It is not approp nt nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent tary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is n ignificant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and
discussed in the Instructional Guidebook. Factors to consider include, for example:
e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to catry pollutants or flood waters to

TNWs, or to reduc rsre

e  Does the tributary, ds (i tat and lifecycle support functions for fish and
other species, such gyo are present inthe TNW?

e  Does the tributary, ds (i acity to transfer nutrients and organic carbon that

support downstream foodwebs?
e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section 1L.D:.

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II1.D:

4. Significant nexus findings for seasonal RPW..
DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

B TNWSs: linear feet width (ft), Or, acres.
W] Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial; .
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) arc
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
B Other non-wetland waters:  acres.

Identify type(s) of waters:

3. Non-RPWs'® that flow directly or indirectly into TNWs.

Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is prc vided at Section IIL.C.

Provide estimates for jurisdictional waters within the review arca (check all that apply):
Tributary waters: lincar feet width (ft).
L

| Other non-wetland waters: acres.
Identify type(s) of waters:
4. Wetland indirectly into TNWs.
o Wet as adjacent wetlands.
es typically flow year-round. Provide data and rationale

D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is

seasonal in Section I1I.B and rationale in Section II1.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:
Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5. Wetl RPW that flow directly or indirectly into TNWs.
L when considered in combination with the tributary to which they are adjacent

conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
6. Wetl Ws tha y into TNWs.
waters, in combination with the tributary to which they are adjacent and
acent w nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section IIL.C.
Provide estimates for jurisdictional wetlands in the review area: acres.
emains jurisdictional.
fthe U.S.,” or

gories presented above (1-6), or
e (see E below).

INCLUDING ISOLATED WETLANDS, THFE. USE,

ave a significant nexus witha TNW are jurisidictional. Data supporting this

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

for recreational or other purposes.
in interstate or foreign commerce,
tries in interstate commerce.

8See Footnote # 3.
’ To complete the mnalysis refer to the key in Section 111.D.6 of the Instructional Guidebook

10 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for

review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
|

W] Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
M If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
B Waters do not mect the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

PR Other: (explain, if not covered above): Isolated wetland 23 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (fr).

esource:

ew area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

plicant/consultant: Location, JWOUS.

ant/consultant.
X

Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Harman 1:24,000.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date): .
or [X] Other (Name & Date): Site photos from field visit taken April 9, and 23, 2009, January 18 and April 9, 2012.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

fo.

=

1
i

-

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 23 is 37.2757, 82.2256. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions prov ided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD): 06-10-201:

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-24

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° N, Long. 82.2224° 5.
Universal Transverse Mercatot:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate 2

PR] Check if sdictional areas is/are available upon request.

B Check if sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
M Office (Desk) Determination. Date:

9] Field Determination. Date(s): Ficld determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,
and April 9, 2012,

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There NEAIG “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review arca. [Required)]
[ Waters subject to the ebb and flow of the tide.
W] Waters are presently uscd, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There BYEEY “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)
1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !

rectly or indirectly into TNWs
Ws

or indirectly into TNWs

s that flow directly or indirectly into TNWs
or indirectly into TNWs

isolated wetlands
b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands:

¢. Limits (boundaries) of jurisdiction based on: PICRIIS

Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain: Isolated wetland 24 is approximatetly 0.35 acres. It is not connected to waters of the U.S. and is not considered
jurisdictional.

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e g., typically 3 months).

3 Supporting documentation is presented in Section I F.
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SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IIL.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITLA.1 and 2
and Section IILD.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent’™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will e tributar ent
waters” (RPWs), r-round o

months). A wetla jurisdicti ound
(perennial) flow, resource i ow,

skip to Section IILD.4.

t to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
in the record any available information that documents the existence of a significant nexus between a
utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

s finding is not required as a matter of law.

and offsite. The determination whether a significant nexus exists is determined in Section IILC below.
1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:

(2)
into TNW.
PTCRIN St tributaries before entering TNW.
Project waters are river miles from TNW.,
Project waters are river miles from RPW.
Project waters are acrial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW>:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifying, €.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b)

[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet

Average side slopes: RICKSITISE-

Primary tributary substrate composition (check all that apply):

[ silts [ Sands [ Concrete
[] Cobbles [ Gravel 1 Muck
] Bedrock [ Vegetation. Type/% cover:

[J Other. Explain:

Tributary condition/stability [c.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:

Tributary gradient (approximate average slope): %

(¢) Flow:
Tributary provides for:
Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and volume:

Characteristics:

Surface flow is: ICRUIIS-

Subsurface flow: BICRIBISt. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):
[0 Bed and banks
[] OHWMS® (check all indicators that apply):

[0 clear, natural line impressed on the bank [] the presence of litter and debris
[0 changes in the character of soil [0 destruction of terrestrial vegetation
[ shelving O the presence of wrack line
[0 vegetation matted down, bent, or absent [] sediment sorting
O leaf litter disturbed or washed away O scour
[ sediment deposition [0 multiple observed or predicted flow events
[0 water staining [0 abrupt change in plant community
[ other (list):

[] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral

High Tide Line indicated by: Mean H
O oil or scum line along shore objects [ surv
[] fine shell or debris deposits (foreshore) ~[] physical markings;
[0 physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discoloted, oily film; water quality; general watershed characteristics, etc.)

Explain:
Identify specific pollutants, if known:

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices) Where there is a break in the OHWM that is unrelated to the waterbody’s flow

regime (¢.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and
o
Ibid.

check all that apply):

below the break.



(iv) Biological Characteristics. Channel supports (check all that apply):
[0 Riparian corridor. Characteristics (type, average width):
[0 Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings: .
] Other environmentally-sensitive species. Explain findings:
[0 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain:.
Project wetlands cross or serve as state boundaries. Explain:

(b)

Surface flow is:
Characteristics:

Subsurface flow: . Explain findings:
[ Dye (or other) test performed: .

(©)
[ Directly abutting
[ Not directly abutting
[J Discrete wetland hydrologic connection. Explain:
] Ecological connection. Explain:
[0 Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the BIGRUISE {loodplain.
(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain:.
[0 Habitat for:
[J Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings: .
] Other environmentally-sensitive specics. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3.  Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative nalysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics
by any wetlands adjacent to the tributary to determine if they
of a TNW. For each of the following situations, a significant n

ons performed by the tributary and all its adjacent

solely on any specific threshold of distance (e.g. between a

NW). Similarly, the fact an adjacent wetland lies within or
exus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:
f any), have the capacity to carry pollutants or flood waters to

tat and lifecycle support functions for fish and
are present inthe TNW?
acity to transfer nutrients and organic carbon that
support downstream foodwebs?
e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II1.D:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
B Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
Tributaries of TNW where tributaries have continuous flow “scasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IIL.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review arca (check all that apply):
B Tributary waters: linear feet width (ft).
{ Other non-wetland waters: ~ acres.
Identify type(s) of waters:

3. Non-RPWs? that flow dir

Waterbody that is not irectly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional n is provided at Section 111.C.

Provide estimates for jurisdictional waters within the review arca (check all that apply):
Bl Tributary waters: lincar feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

Wetland indirectly into TNWs.
Wet as adjacent wetlands.
es typically flow year-round. Provide data and rationale

D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is

seasonal in Section TILB and rationale in Section ITLD.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5. Wetl gan
, but o which they are adjacent
ds, h al. Data supporting this
conclusion is provided at Section [I1.C.
Provide acreage cstimates for jurisdictional wetlands in the review area: acres.
6. Wetl Ws that flow y into TNWs.
waters, and h in combination with the tributary to which they are adjacent and
acent wetland nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section II1.C.
Provide estimates for jurisdictional wetlands in the review arca: acres.
7.
emains jurisdictional.

fthe U.S.,” or
gories presented above (1-6), or
¢ (see E below).

INCLUDING ISOLATED WETLANDS, THE USE,

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

for recreational or other purposes.
in interstate or foreign commerce.
tries in interstate commerce.

¥See Footnote # 3.
9 To complete the aalysis refer to the key in Section I11.D.6 of the Instructional Guidebook.

10 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for

review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review arca (check all that apply):
W] Tributary waters: linear feet width (ft).

B Other non-wetland waters: acres.
Identify type(s) of waters: impoundments.
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these arcas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

W Revicw area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
M| Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
P| Other: (explain, if not covered above): Isolated wetland 24 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:

ew area that do not meet the “Significant Nexus” standard, where such
width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

plicant/consultant: Location, JWOUS .

ant/consultant.
X

B Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
] USGS NHD data.
[J USGS 8 and 12
U.S. Geological Su scale & quad name: Harman 1:24,000.
USDA Natural Res ion Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date): .
or [X] Other (Name & Date): Site photos from field visit taken April 9, and 23, 2009, January 18 and April 9, 2012
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 24 is 37.2632, 82.2151. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):  06-10-201:

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917
Isolated Wetland-25

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2698° N, Long, 82.2224°W.
Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork
Name of watershed or Hydrologic Unit Code (HUC): 05070202
[X Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
[0 office (Desk) Determination. Date:
X Field Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23, 2009, January 18,

and April 9, 2012.

SECTION II:_ SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
[0 waters subject to the ebb and flow of the tide.
[0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are no “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

I o o

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Pick List
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’
X Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain: Isolated wetland 25 is approximatetly 0.06 acres. It is not connected to waters of the U.S. and is not considered
jurisdictional.

! Boxes checked below shall be supported by completing the appropriate sections in Section 11l below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

% Supporting documentation is presented in Section IILF.
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SECTION III: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section ITI.A.1 and Section ILLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections IIT.A.1 and 2
and Section 111.D.1.; otherwise, see Section I11.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent’:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is alse jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section I11.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section 1ILB.1 for
the tributary, Section I11.B.2 for any onsite wetlands, and Section IIL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: acres
Drainage area: acres
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
] Tributary flows directly into TNW.
] Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river miles from TNW.

Project waters are Pick List river miles from RPW.

Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaties. Explain:

Identify flow route to TNW:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: [1 Natural
[ Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[ silts [J Sands [ Concrete
[ Cobbles [1 Gravel [ Muck
[] Bedrock [ Vegetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):
[] Bed and banks
[C] OHWM?® (check all indicators that apply):
clear, natural line impressed on the bank [] the presence of litter and debris
changes in the character of soil [] destruction of terrestrial vegetation
shelving [J the presence of wrack line
vegetation matted down, bent, or absent [ sediment sorting
L
O
[l

leaf litter disturbed or washed away scour
sediment deposition multiple observed or predicted flow events

water staining abrupt change in plant community
other (list):
[ Discontinuous OHWM.” Explain:

I o o

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[C] High Tide Line indicated by: [0 Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore)  [] physical markings;
[] physical markings/characteristics [[] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over arock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
7 .

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
[J Riparian corridor. Characteristics (type, average width):
[0 wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain: .
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
[[1 Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
] Directly abutting
[C] Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[0 Riparian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain: .
[1 Habitat for:
[[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or reating young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions ebserved or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section II1.D:

4, Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
[ TNws: linear feet width (ft), Or, acres.
O wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
[0 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
[ Tributary waters: linear feet width (ft).
] Other non-wetland waters: ~ acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
[0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section J1L.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[ Tributary waters: linear feet width (ft).
[ oOther non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[0 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section 1L B and rationale in Section ITLD.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.
7. Impoundments o g
As a general rule, urisdictional tributary remains jurisdictional,
[0 Demonstrate created from “waters of the U.S.,” or
[0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
O Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):'’

[0 which are or could be used by interstate or foreign travelers for recreational or other purposes.
O from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
1 which are or could be used for industrial purposes by industries in interstate commerce.

[0 Interstate isolated waters. Explain:

[ Other factors. Explain:

¥See Footnote # 3.

¥ To complete the analysis refer to the key in Section 11LD.6 of the Instructional Guidebook.

10 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
[] Tributary waters: linear feet width (ft).
[ Other non-wetland waters: acres.

Identify type(s) of waters: impoundments.

[J wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

a

O

=4

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above): Isolated wetland 24 has no connection to waters of the U.S..

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

O
|
O

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

XOOAd

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: 0.06 acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):

XX

0000 XROOOOOX OO0

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: Location, JWOUS .
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[X] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Harman 1:24,000.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date): .
or [X] Other (Name & Date): Site photos from field visit taken April 9, and 23, 2009, January 18 and April 9, 2012.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 25 are 37.2666, 82.2105. The Russell Fork
River, is located at approximately, 37.2427, 82.3201, approximately 10 river miles downstream near the town of Haysi.
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