
APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook'

SECTION I: BACKGROUND INFORMATION
¡. NNPONT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917

Unnamed Tributary to Barts Lick Creek-l (UTBL-l)

C. PROJECT LOCATION ÀND BACKGROUI{D INFORMÀTION:
State: VA County/parish/borough:Buchanan City:N/A
Center coordinates of site (latllong in degree decimal format): l-al.36.2698'N, tong' 82.2224" W.

Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

tr Check ifmap/diagram of review area and/or potential jurisdictional areas is/are available upon request.

E Check if othàr sités (e.g., offsite mitigation siles, disposal sites, etc. . ,) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT ÀPPLY):

tr Office (Desk) Determination. Date:

Ei pl"tO Dìtermination. Date(s): Field determination made by staffof D.R. Allen & Associates on April 9 and23 2009 , January 18,

2012 and April9,2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION IO DETERMINATION OF JURISDICTION

There Are no ,,navigable waters of the {1S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. lRequirefl
t Waters subject to the ebb and flow of the tide.

E wut"r. areþresently used, or have been used in the past, or may be susceptible for use to transpoft interstate or foreign commerce,

ExPlain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are ,,waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. lRequirefl

1. Waters of the U.S.
a. Indicate presence ofwaters ofU.S. in review area (check all that apply): I

tr TNWs, includingterritorial seas

El Wetlands adjacent to TNWs-

El Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs

X Non-RPWs that flow directly or indirectly into TNWs

E Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNìùy's

E Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

D lmpoundmentsofjurisdictionalwaters
tr Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: 40 linear feet: 3 width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Established by OIITVM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3

tr poientially jurisdictional watèrs and/or wètlattds were assessed within the review area and determined to be not jurisdictional'

ExPlain:

I Boxes checked below shall be supported by cornpleting the appropriate sections in Section III below.
, Fo. purpos". ofthis fonn, an RpW is defined as ä tributary thát is not a TNW and that typically flows year-r'ound or has continuous flow at least "seasonally"

(e.g., typically 3 months).
3 Supporting documentation is presented in Section III.F
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(b) General Tributary Characteristics (check all that apply):

Tributary is: X Natural
! Rrtificial (man-made). ExPlain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 3 feet

Average depth: 0.5 feet

Average side slopes: 2:1.

Primary tributary substrate composition (check all that apply):

I silts X sands

I cobbles ! Gravel

Subsurface flow: No. Explain findings:

! Oy" (or other) test Performed:

Tributary has (check all that apply):

X ge¿andbanks

X OHWtrrt6 (check all indicators that apply):

X clear, natural line impressed on the bank

! changes in the character of soil

! shelving
n vegetation matted down, bent, or absent

n leaf litter disturbed or washed away

X sediment deposition

! water staining

! other(list):
! Discontinuous OHWM.7 ExPlain:

the presence of litter and debris

destruction of terestrial vegetation
the presence ofwrack line
sediment sorting
scour
multiple obsewed or predicted flow events

abrupt change in plant communitY

! Concrete

n vtuck

X Bedrock ! Vegetation ' TypelYo covet:

n other. ExPlain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Erosion potential during heavy

precipitation events. .

Presence of run/riffle/pool complexes' Explain:
Tributary geometry: Retatively stralght
Tributary gradient (approximate average slope): 5 %

(c) Flow:
Tributary provides for: Ephemeral flow
Estimate average number of flow events in review arealyear: ll-20

Describe flow regime: EPhemeral.

Other information on duration and volume:

Surface flow is: Discrete ¡nd confined. Chamcteristics:

x
x
¡
x
X
!
n

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

E glgtr Tide Line indicated by: El ¡L.un High Water Mark indicated by:

n oil or scum line along shore objects ! survey to available datum;

! frne shell or debris deposits (foreshore) ! physical markings;

! physical markings/chamcteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

Explain: No waieì piÁent. Watershed has been impac:ed by past mining and logging practices and road building.

Identify specific pollutants, if known: Unknown.

6A natural or man-made discontinuity in the OHWM does not necessarily sevo' jurisdiction (e.g., wheÍe the stream temporarily flows undet'gtound, ot where

the 6HWM has been removed by developrnent or agricultural practices). Where there is a break in the oHWM that is unrelated to the waterbody's flow

regime (e.g., flow over a.ock o.icrop orihrough a ðulvert), the agencies will look for indicators offlow above and below the bleak.
tlbid.



(iv) Biological Characteristics. Channel supports (check all that apply):
' ' 

X ñipurian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

n Wetland fringe. Characteristics:

tr Habitat for:

! federally Listed species' Explain fundings:

! Fisl/spawn areas. Explain hndings:

! Other environmentally-sensitive species. Explain findings:

! Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TflW that flow directly or indirectly into TllW

(i) Physical Characteristics:
tal General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland tyPe. ExPlain: '

Wetland qualitY. ExPlain: .

Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: PickList. ExPlain:

Surface flow is: Plck List
Characteristics:

Subswface flow: Pick Llst. Explain findings:

E Dye (or other) test Performed:

(c) Wetland Adiacencv Determination with Non-TNW:

! Directly abutting

! Not directly abutting

! Discrete wetland hydrologic connection. Explain:

n Ecological connection. ExPlain:

n Separated byberm/barrier' Explain:

( d) Proximitv { Beþ¡þ¡sfrþ)1q I\l-lÀ/
Project wetlands are Plck Llst river miles from TN'W.

Project waters are Plck List aerial (straight) miles from TNW'
Flow is from: Pick Llst.
Estimate approximate location of wetland as within the Plck List floodplain'

(ii) Chemical Characteristics:
Characteizewetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). ExPlain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

tr Riparian buffer. Characteristics (type, average width): .

n Vegetation type/percent cover. Explain:.

! Habitat for:

! FederallyListed species. Explain findings:

! Fish/spawn areas. Explain frndings:

! Other environmentally-sensitive species. Explain fi ndings:

! Aquatic/wildlife diversity. Explain findings:

3. Characteristics ofall wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Pick Llst
Approximately ( ) acres in total are being considered in the cumulative analysis'



For each wetland, specif, the following:

Directly abuts? (Y,ò{) Size (in acres) Di rectly abuts? (,Y/l'{) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGMFICANT NEXUS DETERMINATION

A signi{Ìcant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed

by aîy wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biologìcal integrity

of a TNW, For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.

Considerations when evaluaìing significant nexus include, but are not limited to the volume, duration, and frequency of the flow

of water in the tributary and itJ prãximity to a TNW, and the functions performed by the tributary and all its adjacent

wegands. It is not appiopriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a

tributary and its adjacent wegand or between ã tribrrtu.y and the TNW). Similarly, the fact an adjacent wetland lies within or

outside of a floodplain is not solely determinative of significant nexus'

Draw connections between the features documented and the effects on the TNW, as identified inthe Rapanos Guidance and

discussed in the Instructional Guidebook, Factors to consider include, for example:

r Does the tributary, in combination with its a-djacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

o Does the tributary, in combination with its a jacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, ru"h u. feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¡ Does the tributary in combination *ith itr a-djacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

suppolt downstream foodwebs?
o Does the tributary, in combination with its adjacent wetlands (if any), have othel relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RpW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain

tn?ings of presence o. ub..n." of significant nexus below, based on the tributary itself, then go to Section III'D: No water was

p..r"ni in túe cahnnel.UTBl-l has an ordinary high water mark (OHWM) and an intact riparian zone, provides habitat for

ialamanders and macroinvertebrates, and retains sèdiment Íiom the lands surrounding it. The presence of large woody debri s and

leaves in varying stages ofdecay indicates this stream has the capacity to transfer carbon and organic nutrients to downstream

foodwebs. . the conãition ofvegetation and woody debris within the stream offered evidence that the stream had been dry for some

time. UTBL-I has an ordinary hìgh water mark and an intact riparian zone, provides habitat for salamanders and

macroinvertebrates, and retains sðdiment from the lands surrounding it. The presence of large woody debris and leaves in-varying

stages of decay indicates this stream has the capacity to transfer carbon and organic nutrients to downstream foodwebs. If all

orgãnic material received by headwater streami went directly downstream, the glut of decomposing material could deplete.oxygen,

thãreby damaging and even killing fish and other aquatic life. When flowing this small shallow stream has more water in physical

contact with the s-tream channel (where most geochemical processing takes place) than is typical of larger streams. This increased

physical contact reduces the average distanceã particle will travel before it is retnoved from the water column' UTBLI in
combination with other small streams in the watershed maintain biodiversity in downstream waters by providing movement

corridors for plants and animals across the landscape. For these reasons, this small stream is an integral part ofthe regional

hydrology, despite the temporal gaps in the surface flow to downstream streams and rivers

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TÑws. Explain findings-of presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III'D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain fìndings of
p.ãr"n." or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section IILD:

4. Significant nexus findings for seasonal RPW..



D. DETERMINATIONS OF JURJSDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLÐI

l. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E TNWs: linear feet width (ft), Or' acres

I Wetlands adjacent to TNWs: acres.

2. RPìùs that flow directly or indirectly into TllWs.
Ú ürurt"¡.s of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

E tributarier oi]-ruW where tributaries have continuous flow "seasonally'' (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonally: The stream has haã flowing water in sèveral site visits during 2010. In earlier site visits no water was present nbut

these were during a drought year. The õonsensus of the interagency site visit was that the stream is intermittent.

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linearfeet \/idth(ft).
I Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWsE that flow directly or indirectly into TNWs.

I wut".Uo¿v tf.tu, i. not a Ñw or an Rpiv, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.

provide estimates forjurisdictional wate¡s within the review area (check all that apply):

[l tributary waters: 40 linear feet 3 width (ft).

E Other non-wetland waters: acres.

Identify tyPe(s) of waters:

4. Weflands directly abutting an RPW that flow directly or indirectly into Tllws.
E Wetlands diiectly abut RPW and thus are jurisdictional as adjacent wetlands.

E Wetlands diiectly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

E Wetlands directly abutting an RpW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.Bãnd rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the revlew area: acres.

5. Wetlands adjacent to but not directty abutting an RPW that flow directly or indirectly_into.TllWs.

tr w.tl-¿r that do not directly abui an nrw, but when co rsidered in combination with the tributary to which they are adjacent

and with similarly situated á-d¡u..nt wetlands, have a signiñcant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

wetlands adjacent to non-RPWs that flow directly or indirectly into Tflws.
D wetlandi a-djacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similariy situated adjacent wetlands, have a signihcant nexus with a TNVy' are jurisdictional. Data supporting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres'

Impoundments of j urisdictional waters.e
Asà general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

tr Demonstrate that impoundment was created from "waters of the U'S.," or

8See Footnote # 3.
e To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.

6.

7.



Demonstrate that water meets the criteria for one of the categories presented above (1-6), or

Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLÀTED UNTERSTATE OR INTRA-STATEI WATERS, INCLUDING ISOLATED WETLANDS, THE USE'

DEGRADATION OR DESTRUCTION OF \ilHICH COULD ÀFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):IO

t] which are or could be used by interstate or foreign travelers for recreational or other purposes.

E f¡om which hsh or shellfish are or could be taken and sold in interstate or foreign commerce.

E which are or could be used for industrial purposes by industries in interstate commerce.

E Interstate isolated waters. Explain:

! Otherfactors. Explain:

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).

E Other non-wetland waters: acres.

Identif, type(s) of waters: impoundments.

D Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLA.NDS (CHECK ALL THAT ÀPPLY):
- Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

\Metland Delineation Manual and/or appropriate Regional Supplements.

E Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

tr prior to the Jan 2001 Supreme Court decision in "S\YANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

tr Waters dõ not meet the "significant Nexus" standard, where such a finding is required for jurisdiction. Explain:

tr Other: (explain, ifnot covered above):

provide acreageestimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR

factors (i.e., pi"r"n". of migratorybirds, presence of endangered species, use of water for irrigated agriculture), using best professional

judgment (check all that apply):

tr Non-wetland waters (i.e., rivers, streams): linear feet width (ft)'

tr Lakes/ponds: acres.

tr Othernon-wetlandwaters: acres.Listtypeofaquaticresource:

I Wetlands: acres.

provide acÍeageestimates for non-jurisdictional waters in the review area that do not meet the "significant Nexus" standard, where such

a finding is required forjurisdiction (check all that apply):

! Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

tr takes/ponds: acres.

tr Other non-wetland waters:

tr 'Wetlands: acres.

acres. List type ofaquatic resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

[t Vaps, plans, plots or plat submitted by or on behalf of the applicant/consultant: l,ocation, JWOUS .

tr Data sheets prepared/submitted by or on behalf of the applicant/consultant.

! Office concurs with data sheets/delineation report.

! Otice does not concur with data sheets/delineation report'

tr Data sheetspreparedbythe CorPs:

D Corps navigable waters' study:

tr U.S. Geological Suwey Hydrologic Atlas:

! uscs NHD data.

! USCS 8 and 12 digit HUC maps.

r0 prior to asserting or declining C\{A jurisdiction based solely on this category, Corps Districts will elevate the âction to Corps and EPA HQ for

review consistent with the procõss described in the Corps/EPÃ Memorøndum Regarding CllA Act lurisdiction Following Rapanos.

tr
tr

E.

F.

E4REGGCT
Typewritten Text
X



U.S. Geological Survey map(s). Cite scale & quad name: Harman l:24,000.

USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA"/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):
or X Other (Ñame & Date):Site photos ÍÌom field visit, Taken April 9 and23 2009 , January 18,2012 and April 9,

Previous determination(s). File no. and date ofresponse letter:

Applicable/supportin g case lawl
Applicable/supportin g scientifi c liter¿tu¡e:
Other information (please specif,) :

B. ADDITIONAL COMMENTS TO SUPPORT JD: The areas surrounding the evaluation area have been impacted by

logging.Watershed areas represented on this jurisdictional determination form are calculated as the entire drainage area of each particular

strãmleing reviewed. Dràinage areas represented on this form are calculated as the drainage area for each particular stream that exists

within the pioject boundary. prõject bounãaries are labeled on the jurisdictional determination map. UTBLl is an ephemeral stream. The

beginning èvaiuation poini for this determinat ion ts 37 .2677 , 82.2118 and the end point for evaluation ts 37 .2676, 82.2119. Stream lengths

bei-ng evãluated are highlighted and located on the jurisdictional determination map.The nearest TNW, the Russell Fork River, is located at

approximately, 37 .242'7 , 82.3201, approximately 10 river miles downstream near the town of Haysi.

a
E
E]
E
tr
E
a
20t2
tr
tr
E
E



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. A.rmy Corps of Engineers

This form should be completed by following the instructions provided in Section lV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
¿. NNPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917,

Unnamed Tributary to Barts Lick Creek-3 (UTBL-3) and Wetland 2

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (lat/long in degree decimal format): l-Ãt.36.2698" N, Long. 82.2224'W '

Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

X Check ifmap/diagram of review area and/or potential jurisdictional areas is/are available upon request'

E Cnectifothersitãs(e.g.,offsitemitigationsites,disposalsites,etc...)areassociatedwiththisactionandarerecordedona
different JD form.

D. REVIE\il PERFORMED FOR SITE EVALUATION (CHECK ÄLL THAT APPLY):

tr Offrce (Desk) Determination. Date:

tr Field Determination. Date(s): Field determination made by staffof D.R. Allen & Associates on April 9,and23,2009, January 18,

April 9, and September 20, 2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no ,,navigable waters of the uS." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. lRequirefl
tr Waters subject to the ebb and flow of the tide.

E Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

ExPlain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are ,,waters of the U.5." within Clean Water Act (CwA) jurisdiction (as defined by 33 CFR part 328) in the review area. lRequirefl

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): l

tr TNWs, including territorial seas

! Wetlands adjacent to TNWs
tr Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs

tr Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

E Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

tr Impoundmentsofjurisdictionalwaters
tr Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 70 linear feet: 1.0 width (ft) and/or acres.

Wetlands: 0.20 acres.

c. Limits (boundaries) of jurisdiction based on: Est¡blished by OIIïVM.
Elevation of established OHWM (if known):

2. Non-regulated watersiwetlands (check if applicable):3

tr poientially jurìsdictional waters and/or wètlands were assessed within the review area and determined to be not jurisdictional.

ExPlain:

L Boxes checked below shall be supported by cornpleting the appropriate sections in Section III below.
, Fo. purpos"s ofthis form, an RpW is defined as à tributary thát is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"

(e.g, typically 3 months).
3 Supporting docurnentation is presented in Sect'ion III.F.
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sF.cTlON III: CWA ANALYSIS

Ä. TNWs AND WETLANDS ADJACENT TO TNWs

Theagencieswill assertjurisdictionoverTNWsandlvetlandsadjacenttoTNWs. IftheaquaticresourceisaTNW,complete

Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacentto a TNW, complete Sections III'A'l and 2

and Section III'D.1.; otherwise, see Section III.B below'

1. TNW
Identifo TNW:

Summarize rationale supporting determination :

2. Wetland adjacent to TNW
Summarize iationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standardslor jurisdiction established under Rapanos have been met'

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are "relatively permanent

waters', (Rp\üs), i.e. tributaries that typically flowlear-round or have continuous flow at least seasonally (e.g', typically 3

months). ,{ wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section IILD.2. If the aquatic r¡esource is a wetland directly abutting a tributary with perennial flow'

skip to Section III'D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation' Corps districts and

EpÀ regions will inctude in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water' even

though a significant nexus finding is not required as a matter of law'

If the waterbodya is not an RPW,
waterbody has a significant nexus

consider the tributarY in combina
analytical purposes, the tributary ,-1- ô^-a:^- rrr 

ls

the tributary, or its adjacent wet-lands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III'B'l for

the tributary, Section ltr.8,2 for any onsite wetlands, and Section IILB.3 for allwetlands adjacent to that tributary, both onsite

and offsite. ihe determ¡nation wheiher a significant nexus exists is determined in Section IIÍ.C below'

1. characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
watersneo srzc: rZ. r @
úrarnage 

^."u, 
5.o @

Average annual rainfall: 4l inches

Average annual snowfall: l5 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! Tributarv flows directly into TNW.

fü r.iuutu.y flows through t tributaries before entering TNW'

Project waters are

Project waters ate
Project waters are

Project waters are RPW'

Project waters cross or serve as state boundaries, Explain:

Identify flow route to TNW5: UTBL-3 flows into Barts Lick Creek, Barts Lick Creek flows into the Russell Fork River.

Tributary stream order, if known: First.

" Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West
5 Flow route can be described by identifying, e g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW



X Natural

! Artificial (man-made). ExPlain:

fl Manipulated (man'altered). Explain:

(b)

fl Manipulated (man'altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: I feet
Average dePth: 0.3 feet

Average sroe ,,up-"' !.

Primary tributary substrate composition (check all that apply):- 
Ú sittt ' [il san¿s ! concrete

Ñ cou¡t", X Gravel ! Muck

! Bedrock fl Vegetation ' Typel%o cover:

! Other. ExPlain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Erosion potential during heavy

precipitation events. .

Presence ofrun/riffl xPlain:

Tributary geometry:
Tributary gradient (approximate average slope): 5 %

(c) Flow:
Tributary provides for:
Estimate average numb in review area/yeat:@

Describe flow regime: EPhemeral.

Other information on duration and volume:

Surface flow is: @. Characteristics:

Subsurface flow: [. Explain frndings:

! Oy" (or other) test Performed:

Tributary has (check all that apply):

I nea and banks

Xl OUWIr¡6 (check all indicators that apply):

I clear, natural line impressed onthe bank

! changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

E leaf litter disturbed or washed away

X sediment deposition

! water staining

! other(list):

E Discontinuous OHWM.7 ExPlain:

X the presence oflitter and debris

n destruction ofterrestrial vegetation

E ttre presence of wrack line

X sediment sorting

X scour

! multiple observed orpredicted flow events

! abrupt change in Plant communitY

If factors other than the OHWM were used to determine lateral check all that apply):

I ffign Tide Line indicated by: ! Mean H

- ! 
-oif 

or scum line along shore objects ! surv

I nn" shetl or debris dèposits (foreshore) ! physical markings;

E physical markings/châracteristics I vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterizetributary (e.g., water color is clear, discolored, oily frlm; water quality; general watershed characteristics, etc')'

Explain: Low floù p-résent. Watershed has been impacted by past mining and logging practices.

Identifl specific pollutants, if known: Unknown.

6A natural or man-made discontinuity in the OHWM does notnecessarily swer jurisdiction (e g., where the stre¿mtemporarily flows undergroun( otwhere

theoHWMhasbeen..moveábyderrclopmentoragriculorai practices). wherãthereisabreakintheOHWMthatisunrelatedtoflrewaterbody'sflow

iegime G g., flow over a rock outcrop orihrough a ðulvert), thä agerries will look for indicators offlow above andbelow the break'

?tbid.



(iv) Biological Characteristics. Channel supports (check all that apply):
'- ' X ñiparian corridor. Characteristics (type, avÈrage width): Beech, Maple, poplar, average width l00 feet or more'

! Wetlandfringe. Characteristics:

¡ Habitat for:

! Federally Listed species' Explain findings:

! Fish/spawn areas, Explain findings:

E Other environmentally-sensitive species. Explain findings:

! Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: 0.20 acres

Wetland tYPe. ExPlain: Emergent '

Wetland qualitY. ExPlain: .

Project wetlands cross or serve as state boundaries' Explain: No'

Surface flow is: @
Characteristics:

Subsurface flow: [. ExPlain findings:

! Oye (or other) test Performed:

(c) Wetland Adjacency Determination with Non'TNW:

I Directly abutting

! Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

Project wetlands are river miles from TNW.

Project waters are aerial miles from TNW,

(b)

(d)

Flow is from:
Estimate appr withinthe@floodplain'

(ii) Chemical Characteristics:
Characterize wetland system 1e.g., water color is clear, brown, oil frlm on surface; water quality; general watershed

characteristics; etó.). Explain: UTBL-3 is fed by wetland 2 during heavy precipitation events.

Identif, specifrc pollutants, if known: Unknown.

(iii) Biological Characteristics. Wetland supports (check all that apply):.
' ' X Ëlp*ian buffer. Characteristics (typè, average width): Beech, Maple, poplar, average width 100 feet or more'

! Vegetation type/percent cover. Explain: '
¡ Habitat for:

! Federally Listed species. Explain findings:

! Fistr/spawn areas. Explain findings:

I Other environmentally-sensitive species. Explain findings:

I Aquatic/wildlife diversity. Explain findings:Salamander habitat'

Characteristics of all wetlands adjacent to the tributary (if an¡t)

All wetland(s) being considered in the cumulative analysis: I
Approximatèiy ( 0.t0 ) acres in total are being considered in the cumulative analysis.



c.

For each wetland, specif, the following:

Directly abuts? (YA.l) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions ofth ions performed

by any wetlands adjacent to the tributary to determine ifthey significantly affect logical integrity

of a TNW, For each of the following situations, a signifîcant ne rus exists if the tri I of its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TIrIW'

Considerations when evaluaìing significant nexus include, but are not limited to the volume, duration, and frequency of the flow

of water in the tributary and its"prãximity to a TflW, and the functions performed by the tributary and all its adjacent

wetlands, It is not appropriate tò determ-ine significant nexus based solely on any specific threshold of distance (e'g' between a

tributary and its adjìceni wetland or between a tributary and the TN\Ð. Similarly, the fact an adjacent wetland lies within or

outside of a floodplain is not solely determinative of significant nexus'

Draw connections between the features documented and the effects on the TNW, as identified intheRapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

o Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

r Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle suppoft functions for fish and

other species, ,uóh u. feeding, nesting, spawning, or rearing young for species that are present in the TNW?

o Does tÀe tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
. Oóés the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RpW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain

findings of presence or abisence of significant nexus below, based on the tributary itself, then go to Section III.D: .

2, Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

rñws. Explain findingsîf presence or absence of signifrcant nexus below, based on the tributary in combination with all of its

a-djacent weilands, ttt.n'go to Section IILD: UTBL-3 hãs an ordinary high water mark (OHWM). UTBL-3 and Wetland 2have an

iniact riparian ,on", *ip.onide habitat for salamanders and macroinvertebrates, and retain sediment from the lands surrounding

it. The presence of large woody debris and leaves in varying stages of decay indicates this stream has the capacity to transfer

carbon ànd organic nuirients tó downstream foodwebs. ihe condition of vegetation and woody debris within the stream offered

evidence that the stream ow stream has more water in physical contact

with the stream channel pical oflarger streams. This increased physical

contact reduces the aver the water column. UTBL-3 in combination with

other small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants and

animals across the landscape. For these reasons, this small stream is an integral part ofthe regional hydrology, despite the

temporal gaps in the surface flow to downstream streams and rtvers

3. Significant nexus findings for wetlantls adjacent to an RPW but that do not directly abut the RPW. Explain findings of

pr.r.n.. or absence of sifnificant nexus beloq based on the tributary in combination with aU of its adj acent wetlands, then go to

Section III.D:

4, Signifrcant nexus findings for seasonal RPW.

DETERMINATTONS OF JURISDICTTONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT,{PPLY):

l. TN'Ws and Ädjacent Wetlands. Check all that apply and provide size estimates in review area:

! tNWs: linear feet width (ft), Or, actes.

D.



,,

! Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.

i i;;;i"; årñwJ *n.re tributäries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:
¡ f.iù"t*í.. "?Ñw 

where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonally:

Provide estimates forjurisdictional waters in the review area (check all that apply):

! Tributary waters: linear feet width (ft).

I Other non-wetland waters: acres.

Identify type(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs.

L{' wu1.r¡oOy that is not u Ñw or an RpW, but flows directly or indirectly into a TNVy', and it has a significant nexus with a

TNW is júrisdictional. Data supporting this conclusion is pr, vided at Section III'C'

Provide estimates for jurisdictional waters within the review area (check atl that apply):

S Tributary waters: 70 linear feet t width (ft).

f Oth.t non-wetland waters: acres.

Identify tyPe(s) of waters :

rrVet indirectlY into TNWs.

I .iïilll:iütffl1î.XI-.ouno. provide data and rationare

D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

f wetlands directly abutting an Rpw where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section III.ó.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetland g an RPW that flow directly or indirectly into TNWs'

f 
- 
*; , but *h"o considered in combination with the tributary to which they are adjacent

and ds, have a significant nexus with a TNìil are jurisidictional. Data supporting this

conclusion is provided at Section III'C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres'

wetlands adjacent to non-RPWs that flow directly or indirectly into TN\üs.

Ég 
"\üi^;;'r;ã¡-".å"it" 

*.tr warers, and have when consideredin combination with the tributary to which they are adjacent and

with similariy situated a jacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III'C.

Provide estimates forjurisdictional wetlands in the review area: 0.20 acres.

lmpou nd ments of j urisd ictional waters.e
As à general rule, the impoundment of a jurisdictional tributary remains jurisdictional'

I Demonstrate that impoundment was created from "waters of the U.S.," or

I Demonstrate that *ui.....t, the criteria for one of the categories presented above (1-6), or

f D..on.trate that water is isolated with a nexus to commerce (see E below).

3.

4.

5.

6.

1

8See Footnote # 3.
e To complete the aratysis refer to the key in Section III.D 6 oftie Instructional Guidebook.



INCLUDING ISOLATED WETLANDS, THE USE'

AFFECT TNTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes'

in interstate or foreign coÍlmerce'
tries in interstate commerce.

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

f Tributary waters: linear leet width (ft)'

f, Other non-wetland waters: acres.

Identif, type(s) of waters: impoundments'

! Wetlands: acres.

F. NON-JURISDICTIONAL WA.TERS, INCLUDING \ryETLANDS (CHECK ALL THAT APPLY):

i-'ìip*;;,ti*.tf^¿r *.r. *r.rr.á within the review area, nese areas did not meet the criteria in the 1987 Corps of Engineers

- Wètland Delineation Manual and/or appropriate Regional

f Review area included isolated waters with no substantial tate (or foreign) coÍìmefce'

! prior to the Jan 2001 Supreme Court decision in ",S eview area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

E Wate.s ãã not meet the "significant Nexus" standard, where such a finding is required for jurisdiction' Explain:

f, Oth.t, (exptain, ifnot covered above):

provide acreageestimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterfor irrigated agriculture), using bestprofessional

width (ft).

esource:

provide acreageestimates for non-jurisdictional waters in the review areathatdo not meet the "significant Nexus" standard, where such

width (ft).

resource:

SECTION TV: DATA SOURCES.

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case hle and' where checked

and
M applicanlconsultant: Location' JV/OUS '

E licanlconsultant'

! Offrce does not concur with data sheets/delineation report'

Data sheets prepared bY the CorPs:

Corps navigable waters' studY:

U.S. Geological Survey Hydrologic Atlas:

I uscs NHD data.

D uscs 8 and 12

US. Geological Su scale & quad name: Harman 1:24'000'

USDANatural Res ion Service Soil Survey' Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

r0 prior to asserting or declining clvA jurisdiction based solely on this category, corps Districts will elevate the action to corps and EPÁ' HQ for

review consistent with the process described in the CorpstüPÃ Memorundum Regarding Cll/A Acl Jurisdiction Following Rapanos'

H

Ë
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
¿. NNPON.T COUPI-N-UON MTN rOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field offìce, NAO-2012-01917'

Unnamed Tributary to Barts Lick Creek-6 (UTBL-6) and Wetland 5

C. PROJECT LOCATION ÄND BACKGROUND II{FORMÀTION:
State: VA County/parish/borough:Buchanan City:N/A
Center coordinates of site (latllong in degree decimal format): L^t.36.2698" N, Long' 82.2224" W '

Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable V/ater (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

tr Check ifmap/diagram of review area and/or potential jurisdictional areas is/are available upon request.

E Check if othlr sitãs (e.g., offsite mitigation ,it.., disposal sites, etc. . .) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK.ALL THAT APPLY):

tr Offrce (Desk) Determination. Date:

E piel¿ Oìtermination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, atd23,2009, January 18,

and April 9,2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION

There Are no "navigable waters of the {1S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. [Requi red]

tr Waters subject to the ebb and flow of the tide.

E Wut.r, u.. p."sently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce'

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are ,,waters of the (J.s.,, within clean water Act (cwA) jurisdiction (as defined by 33 cFR part 328) in the review area, lRequiredl

1. Waters of the U.S.
a. Indicate presence ofwaters ofu.s. in review area (check all that apply): I

tr TNWs, includingterritorial seas

E Wetlands adjacent to TNWs

tr Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs

tr Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

E Wetlands a-djacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

X Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

tr Impoundmentsofjurisdictionalwaters
tr Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetlandwaters:50 linearfeet:5width(ft)and/or acres'

Wetlands: 0.16 acres.

c. Limits (boundaries) of jurisdiction based on: Established by OIIVYM'
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3

t poi"nti¡fy jurisdictional watèrs and/or wètl^d. *".. assessed within the review area and determined to be not jurisdictional.

Explain:

I Boxes checked below shall be suppoúed by cornpleting the appropriate sections in

' Fo. purposes ofthis fonn, an RPW is defined as a tributary that is not a TNW and

(e.g., typically 3 rnonths).
3 Supporting documentation is presented in Section III F

Section III below.
that typically flows year-round or has continuous flow at least "seasonally"
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SECTION IIT: CWA ANALYSIS

A. TNWS AND WETLANDS ADJACENT TO TNWS

Theagencieswill assertjurisdictionoverTNWsandwetlandsadjacenttoTNWs. IftheaquaticresourceisaTNW'complete

Section III.A.I and Section III.D.1. only; if the aquatic resource is a wetland adjacentto a TNW, complete Sections III'A'l and 2

and Section III.D'1.; otherwise, see Section III'B below'

I. TNW
Identify TNW:

Summarize rationale supportin g determination:

2. Wetland adjacent to TNW
Summarize iationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND fTS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

The agencies will assert jurisdiction over non-navigable tributaries of rNWs where the tributaries are ('relatively permanent

tryâters,, (RpWs), i.e. tributaries that typically flowlea.-round or have continuous flow at least seasonally (e'g'' typically 3

months). ,A wetland that directly abuts an Rpw is also jurisdictional, If the aquatic resource is not a TN'W, but has year-round

(perennial) flow, skip to Section IILD.2. If the aquatic ..rourr. is a wetland directly abutting a tributary with perennial flow'

skip to Section III.D.4.

t to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

in the record any available information that documents the existence ofa significant nexus between a

utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a significant nexus linding is not required as a matter of law'

is

atributarywithadjacentwetlands,completeSectionlll.B.lfor
ntll.B.3forallwetlandsadjacenttothattributary'bothonsite

and offsite. The determination whether a significant nexus exists is determined in Section III.C below'

l. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:

l'.îïïlii,ï:;i:i'ff
Average annual rainfall: 4l inches

Average annual snowfalt: 15 inches

(ii) Physical Characteristics:
(a) RelationshiP with TNW:

! Tributarv flows directly into TNW.

E r.iUutu.y flows througi ! t,ibutaries before entering TNW'

Project waters are

Project waters are

Project waters are

Pro.ject waters are

Project waters cross or serve as state boundaries. Explain:

Identiff flow route to TNWs: UTBL-6 flows into Barts Lick Creek. Barts Lick Creek flows into the Russell Fork River'

Tributary stream order, if known: First.

n Note that the Instructional Guidebook contains additional information regarding swales, ditches, wæhes, and erosional features generally and in the arid

West.
s Flow route can be described by identiS,ing, e g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW



X Natural
! Artificial (man-made)' ExPlain:

I Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 5 feet
Averase depth: 0.7 feet

nu.rug" s,o" s,op"r, [.

Primary tributary substrate composition (check all that apply):

n sitts X Sands

I cobbles

! Bedrock

! Other. Explain:

Triburary condition/stability [e.g., highty eroding, sloughing banks]. Explain: Erosion potential during heavy

precipitation events. .

Presence ofrun/riffl xPlain:

Tributary geometry:
Tributary gradient (approxlmate average slope): 5 %

X Gravel

! Vegetation. TYPel"/o cover'.

(c) Flow:
Tributary provides for:
Estimate average numb in review atea/year:@

Describe flow regime: EPhemeral.

Other information on duration and volume:

Surface flow is: s[@. Characteristics:

Subsurface flow: [. Explain findings:

fl Dye (or other) test Performed

Tributary has (check all that apply):

X eeo and banks

X OgWtr¡6 (check all indicators that apply):

[l clear, natural line impressed on the bank

! changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

! leaf liuer disturbed or washed away

I sediment dePosition

! water staining

! Concrete

! Muck

the presence of litter and debris

destruction of terrestrial vegetation

the presence of wrack line

sediment sorting
scour
multiple observed or predicted flow events

abrupt change in Plant communitY

X
n!xx
¡
¡

I other(list):

n Discontinuous OHWM.? ExPlain:

If factors other than the OHWM were used to determi k all that apply):

I uigtt Tide Line indicated bY: I
! oil or scum line along shore objects

! fine shell or debris deposits (foreshore)

É physical markings/châracteristics types'

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterizetributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc')'

Explain: No wateì päent. Watershed has been impa ted ty past mining and logging practices and road building'

Identifl specific pollutants, if known: Unknown.

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the strgqn temporarily flows underground, or where

the oHWM has been ,.rou.a uy i"i"lopment or ugri.urt ,ái piu.ii*s¡. w ,erä there is a bieãk in the OHWM that is unrelated to ûre waterbody's flow

regime (e.g, flow over urork rut..op orthrough ac-ulvert), thä agercies wìll look for indicators of flow above andbelow the break

7tbid.



(iv) Biological Characteristics' Channel supports (check all that apply):
' ' X ñiparian corridor. Characteristics (type, avËrage width): Beeìh, Maple, poplar, average width 100 feet or more'

! Wetland fringe, Characteristics:

! Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

n Other environmentally-sensitive species Explain findings:

! Aquatic/wildlife diversity. Explain findings:

Z. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(D Physical Characteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: 0.16 acres

Wetland tYPe. ExPlain: Emergent '

Wetland qualitY. ExPlain: .

Project wetlands cross or serve as state boundaries' Explain: No'

Surface flow is: E@
Characteristics:

Subsurface flow: [. ExPlain findings:

! Oy" (or other) test Performed:

Directly abutting
Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

Project wetlands are river miles from TNW.
Project waters are

Flow is from:
Estimate approximate location of wetland as within th. E floodplain.

(iD Chem ica I Characteristics:
oil fÌlm on surface; water quality; general watershed

5 during heavy precipitation events.

(b)

Characterize wetland system (e.g., water color is clear, brown,

characteristics; etc.). Explain: UTBL-6 is fed by wetland

Identif, specific pollutants, if known: Unknown.

(iii) Biological Characteristics. Wetland supports (check all that apply):
' ' ø ñiparian buffer. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more'

! Vegetation type/percent cover. Explain: .

! Habitat for:

! Federally Listed species. Explain findings:

fl Fish/spawn areas. Explain flrndings:

! Other environmentally-sensitive species' Explain frndings:

I Aquatic/wildlife diversity. Explain hndings:Salamander habitat.

3. Characteristics of all wetlands adjacent to the tributary (if an¡)
All wetland(s) being considered in the cumulative analysis: I
Approximatàíy ( 0. 16 ) acres in total are being considered in the cumulative analysis.



c.

For each wetland, specif, the following:

Directly abuts? (Y/l'{) Size (in acres)

Summarize overatl biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed

by any wetlands adjacent to the tributary to determine ifthey cal integrity

of a TNW. For each of the following situations' a significant n its adjacent

wetlands, has more than a speculative or insubstantial effect on a TIrW'

Considerations when evaluating significant nexus include, but a ofthe flow

ofwater in the tributary a functions performed by the tributary and ail its adjacent

wetrands, It is not âpprop based sorely on any specific threshold ofdistance (e.g' between a

tributary and its adjacent the TNrw). s¡milarly, the fact an adjacent wetland lies within or

outside óf a floodplain is n t nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

o Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to caüy pollutants or flood waters to

TNWs, or to reduc rs re

¡ Does the tributary, ds (i upport functions for fish and

other species, such g Yo TNW?

. Does the tributary, ds (i utrients and organic cæbon that

suppoft downstream foodwebs?

. Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TNWs' Explain

findings of presence o, ub"..n.. of significant nexus below, based on the tributary itself, then go to Section III'D: '

indirectlY into
ion with all of its
Wetland 5 have an

lands surrounding

tages of
flowing
ce) than

reduces the average distance a particle will travel before it is removed

small streams in the watershed maintain biodiversity in downstream waters by providing movement conidors for plants and

animals across the landscape. For these reasons, this small stream is an integral part ofthe tegional hydrology, despite the

temporal gaps in the surface flow to downstream streams and rivers

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW' Explain findings of

presence or absence ofsignificant nexus below, based on the tributary in combination with all ofits adjacent wetlands, then go to

Section III.D:

4. Significant nexus findings for seasonal RPW..

DETERMTNATIONS OF JURISDICTÍONAL FÍNDÍNGS. THE SUBJECT WATERSMETLANDS ARE (CHECK ALL

THAT APPLY):

l. TNWs and Adjacent Wetlands. Check all that appty and provide size estimates in review area:

t TNWs: linear feet width (ft), Or' acres'

f, w.tlund, a jacent to TNWs: acres.

D.



RPWs that flow directly or indirectly into TNWs.

i i.iüri"ri., or Ñw, *tr"t. trl¡ut*i., typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

I friù"trí., of fNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section iII.B. Provide rationale indicating that tributary flows

seasonally:

Provide estimates forjurisdictional waters in the review area (check alt that apply):

I Tributarv waters: linear feet width (ft).

f, otn.t nón-wetland waters: acres.

Identif, tYPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs'

Ë" ù;..iojñuii, 
"ot 

uÑw or an RpW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

- tNW is júrisdictional. Data supporting this conclusion is pr< vided at Section III.C.

provide estimates for jurisdictional waters within the review area (check all that apply):

S Tributary waters: 50 linear feet 5 width (ft).

I Other non-wetland waters: acres.

ldenti$ tYPe(s) of waters:

\üetl ow directly or indirectly into TNWs'

f, ejurisdictional as adjacentwetlands'
wheretributariestypicallyflowyear-round'Providedataandrationale
I in Section IIt.D.j, above. Provide rationale lndicating that wetland is

directly abutting an RPW:

I wetlands directly abutting an Rpw where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section ll]^D:2, abóve. Provide rationale indicating that wetland is directly

abutting an RPW:

provide acÍeageestimates forjurisdictional wetlands in the review area: acles.

\üetl g an RPW that flow directly or indirectly into TNWs'

i-' , but *hen considered in combination with the tributary to which they are adjacent

ds, have a signihcant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetl Ws tha tlY into TNWs'

E 
- 

"îå;:t i1X#,rn*,i':iff.['H1î"""ji;iäiii;iåiilo¿ü**'
conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: 0.16 acres.

emains jurisdictional.
f the U.S.," or
gories Presented above (l-6)' or

e (see E below)'

E. ISOLÄTED UNTERSTATE OR INTRA-STATE] WATERS, INCLTI-DING ISOLATED WETLA'NDS' THE USE'

DEGRADATIoN oR DEsTRUCTIoN oF wHIbH coULD AFFECT INTERSTATE coMMERcE' INCLUDING ANY

SUCH WATERS (CHECK ÄLL THAT APPLY):l0

sSee Footnote # 3.
nio complete the aralysis refer to thekey in Section III D.6 of the Instructional Guidebook'

2.

3.

4.

5.

6.

1



which are or could be used by interstate or foreign travelers for recreational or other purposes'

from which frsh or shellfish àre or could be taken and sold in interstate or foreign cofftmerce.

which are or could be used for industrial purposes by industries in interstate commerce'

Interstate isolated waters. Explain:

Other factors. ExPlain:

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

f triUutary v/aters: linear feet width (ft).

f Other non-wetland waters: acres.

Identif, type(s) of waters: impoundments'

! Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING \ryETLANDS (CHECK ALL THAT APPLY):

it- ìip.t;",r"I wetlands were assessed within the review area, hese areas did not meet the criteria in the 1987 corps of Engineers

Wètland Delineation Manual and/or appropriate Regional

f Review area included isolated waters with no substantial (or foreign) commerce'

n prior to the Jan 2001 Supreme Court decision in "S w area would have been regulated based solely on the

"Migratory
I Waters do not m exus" standard, where such a finding is required for jurisdiction. Explain:

! Oth.t, (explain,

provide acreageestimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterfor irrigated agriculture), using bestprofessional

width (ft).

esource:

ewareathatdonotmeetthe..SignificantNexus',standard,wheresuch

width (ft).

resource:

SECTION IV: DATA SOURCES.

a. suppoRTING DATA. Data reviewed for JD (check all that âppty - checked items shall be included in case file and' where checked

and es below):

H or on behalf of the applicant/consultant: Location, JWOTIS .

E n behalfofthe applicanlconsultant'
neation rePort.

n Ofnce does not concur with data sheets/delineation report'

I Data sheets PrePared bY the CorPs:

! Corps navigable waters' studY:

I U.S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

n uSCs 8 and 12 digitHUC maps. 
man l:24,000.

. Citation:

Vertical Datum of 1929)

r0 prior to asserting or declining cwA jurisdiction based solely on this category, corps Districts will elevate the action to corps and EPA HQ for

review consistent ìilith the process described in the corpsßp Ã Memorandum Regarding cÍl/A Ad rurisdiction Following Rapanos'

E4REGGCT
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I
or X Other (Name & Dare):Site photos from field visittaken April 9, and23,2009, January 18, and April 9,2012'

Previous determination(s). File no. and date ofresponse letter:

Applicable/supporting case law:
Applicable/supporting scientifi c literature :

Other information (please specif, ) :

I

downstream near the town of HaYsi.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV ofthe JD Form Instructional Guidebook.

SECTION I: BACKGROUND INTORMATION
¿- nrpOnr cONlpln-flol¡ DATE FOR APPROVED JURISDICTIONAL DETERMINATTON (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Àbingdon Field Office, NAO-2012-01917,

Unnamed Tributary to Barts Lick Creek-7 (UTBL-7) and Wetland I

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/pa¡ish/borough:Buchanan City:N/A
Center coordinates of site (latllong in degree decimal format): l-.aT. 36.2698" N, Long' 82.2224" W.

Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

X Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request'

E Check if othàr sitãs (e.g., offsite mitigation siìes, disposal sites, etc. . .) are associated with this action and are recorded on a

diflerent JD fotm.

D. REVIE\ry PERFORMED FOR SITE EVÄLUATION (CHECK ALL THAT ÄPPLY):

E Offrce (Desk) Determination. Date:

Ei pi"t¿Determination. Date(s): FielddeterminationmadebystaffofD.R.Allen&AssociatesonApril 9,and23,2009,Januaryl8,

and April 9,2012.

SECTION II: SUMMARY OF FIIT{DINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no "navigablewaters of the tlS." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFRpart 329) in the

review area. LRequirefl
E Waters subject to the ebb and flow of the tide'

Ú Wut"., areþresently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

ExPlain:

B. CWA SECTION 404 DETERMINATION OF JURJSDICTION.

There Are ,,waters ol the U.5.,, within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. lRequiredl

1. \ilaters of the U.S.

a. Indicate presence ofwaters ofU.S. in review area (check all that apply): I

n TNWs, includingterritorial seas

E Wetlands adjacent to TNWs

tr Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs

tr Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

tr Impoundmentsofjurisdictionalwaters
tr Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S' in the review area:

Non-wetland waters: 50 linear feet: 5 width (ft) and/or acres.

Wetlands: 0.13 acres.

c. Limits (boundaries) of jurisdiction based on: Established by OHVYM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3

E poientially jurisdictional watèrs and/or wetlands were assessed within the review area and determined to be not jurisdictional.

Explain:

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
, F;;ñ;;, orthi, ro.-, an Rpw is defined as à tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 months).
3 Supporting documentation is presented in Section III.F

E4REGGCT
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SECTION IIT: CWA ANALYSIS

A. TNWS AND WETLANDS ADJACENT TO TNWS

TheagencieswillassertjurisdictionoverTNWsandwetlandsadjacenttoTl\-Ws. IftheaquaticresourceisaTNW,complete

Section IILA.I and Section III.D,l. only; if the aquatic resource is a wetland adjacentto a TNW, complete Sections III'A'1 and 2

and Section III'D.1.; otherwise, see Section III.B below'

I. TNW
Identiff TNW:

Summarize rationale supporting determination :

2. Wetland adjacent to Ti\W
Summarize rationale supporting conclusion that wetland is ..adjacent,':

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT \ryETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

The agencies will assert jurisdiction over non-navigable tributaries of rN.ws where the tributaries are *relatively permanent

waters,, (RpWs), i.e. tributaries that typically flowlear-round or have continuous flow at least seasonally (e.g', typically 3

months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a Tl[w, but has year-round

(perennial) flow, skip to section fll.D.z.If the aquatic...ou... is a wetland directly abutting a tributary with perennial flow'

skip to Section III.D.4'

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. corps districts and

EpÄ regions will include in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable wâter, even

though a significant nexus Íinding is not required as a matter of law'

y4 is

a sig
buta
os€sr ls

r its rrs a tributary with adjacent wetlands, complete Section III.B.1 for

the tributary, Section IILB.2 for any onsite wetlands, and Section III.B'3 for all wetlands adjacent to that tributary, both onsite

and offsite, The determination wheiher a significant nexus exists is determined in Section III.C below'

l Characteristics of non-TNWs that flow directly or indirectly into TNW

General Area Conditions:

Y,î'åïl;'.,ï:;ir-ffi
Average annual rainfall: 41 inches

Average annual snowfall: 15 inches

Physical Characteristics:
(a\ Relationshio with TNW:

! Tributary flows directlY into TNW.

I T.ibutury flows through t tributaries before entering TNVy''

(D

(ii)

Project waters are

Project waters ate
Project waters are

Pro.ject waters are

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW5: UTBL-7 flows into Barts Lick Creek. Barts Lick Creek flows into the Russell Fork River

Tributary stream order, if known: First,

I Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and i¡ the arid

West.
5 Flow route can be described by identifoing, e.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW'



(b)

! Manipulated (man-altered)' Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 5 feet
Average dePth: 1.0 feet
Average side slopes: @.

Primary tributary substrate composition (check atl that apply):

n sitts X Sands

X cobbles X Gravel

E Bedrock ! Vegetation ' Typel%o cover"

! Other. ExPlain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Erosion potential during heavy

precipitation events. .

Presence ofrun/riffl xPlain:

Tributary geometry:
Tributary gradient (approximate average slope): 5 %

(c) Flow:
Tri6utu.y provides fo., ffi@EN
Estimate average nu*bããffiñn-t, in review arealyear: @

Describe flow regime: EPhemeral.

Other information on duration and volume:

Surface flow is: sfi@- Characteristics:

Subsurface flow: S. Explain ftndings:

fl Oy" (or other) test Performed:

Tributary has (check all that apply):

X ge¿ and banks

! OUWtr¡u (check all indicators that apply):

E clear, natural line impressed on the bank

I changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

! sediment dePosition

E water staining

! Concrete

! Muck

the presence of litter and debris

destruction of terrestrial vegetation

the presence of wrack line
sediment sorting
scoul
multiple observed or predicted flow events

abrupt change in Plant communitY

to determine lateral extent of cwA jurisdiction (check all that apply):

il Meun High Water Mark indicated bY:

! survey to available datum;

fl physical markings;

! vegetation lines/changes in vegetation types'

n
!
n!!
¡
¡

! other(list):
X ó-iscontiniou, oHWM.t Exptain: UTBL-1 has created an unnaturally incised bed and bank due to pre-SMCRA

spoil material.

If factors other than the OHWM were used

! Higtr Tide Line indicated by:

! oil or scum line along shore objects

! fine shell or debris deposits (foreshore)

! physicat markings/characteristics

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterizetributary(e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc')'

Explain: No *ut"ì!i.r.nt. watershed has been impacted ty past mining and logging practices and road building'

Identifi specific pollutants, if known: Unknown.

óA natural or man-made discontinuity in the oH'wM does not necessarily swer jurisdiction (e.g., where the strean temporarily flows underground' or where

the oHwM has been ,.n.ou.J uy o.n"lopr"nt or agricurtrrar practices). wherå there.is 
_a 

ureãt ;n ttre OHWM that is unrelated to the waterbody's flow

iáir. f. g., flow over a rock o,rtcrop orihrough a ðulvert), thà agerrcies will look for indicators offlow above andbelow the break'

?lbid



(iv) Biological Characteristics' Channel supports (check all that apply):
' ' X ñiparian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more'

n Wetland fringe. Characteristics:

! Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain findings:

! Aquatic/witdlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TN\il that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General'Wetland Characteristics:

ProPerties:
Wetland size: 0.13 acres

'Wetland tYPe. ExPlain: Emergent .

Wetland qualitY. ExPlain: .

Project wetlands cross or serve as state boundaries Explain: No'

Surfaceflow is: @
Characteristics:

Subsurface flow: $. Explain hndings:

E Oy. (or other) test Performed:

(c) Wetland Adjacency Determination with Non-TNW:

I Directly abutting

! Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier', Explain:

Project wetlands are river miles from TNW,
Project waters are aerial lstraisht) miles from TNW

Flow is from:
within the M floodPlain

(b)

(d)

(ii) Chemical Characteristics:
Characïerizewetland system (e.g., water color is clear, brown, oil hlm on surface; water quality; general watershed

characteristics; etó.¡. exptain: UTBL-7 is fed by wetland 1 during heavy precipitation events.

Identi! specihc pollutants, if known: Unknown.

(iii) Biological Characteristics' \iletland supports (check all that apply):
'---' X- {ip*i* buffer. Characteristics (typè, average width): Beech, Maple, poplar, average width 100 feet or more'

! Vegetation type/percent cover. Explain: .

n Habitat for:

! Federally Listed species, Explain findings:

! Fish/spawn areas. Explain flrndings:

! Other environmentally'sensitive species. Explain findings:

I Aquatic/wi ldlife diversity. Explain fi ndings : Sal amander habitat'

3. Characteristics of all wetlands adjacent to the tributary (if an;)
All wetland(s) being considered in the cumulative analysis: !
Approximatàíy ( 4.69 ) acres in total are being considered in the cumulative analysis.

Estimate approximate location of wetland as



C.

For each wetland, specif, the following:

Directly abuts? (YAtr) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions ofth performed

by any wetlands adjacent to the tributary to determine ifthey significantly affect cal integrity

of a TNW, For each of the foltowing situations, a significant ne .us exists if the tri its adjacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biolo-gical integrity of a TNW'

Considerations when evaluaìing significant nexus include, but are not limited to the volume, duration, and frequency of the flow

of water in the tributary and its"prãximity to a TNW, and the functions performed by the tributary and all its adjacent

wetlands. It is not appropriate tà determine significant nexus based solely on any specific threshold ofdistance (e'g' between a

tributary and its adjaceni wetland or between a tributary and the TNw). similarly, the fact an adjacent wetland lies within or

outside of a floodplain is not solely determinative of significant nexus'

Draw connections between the features documented and the effects on the TNW, as identified intheRapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

. Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for frsh and

other species, ,uóh u. feeding, nesting, spawning, or rearing young for species that are present in the TNW?

. Does tÀe tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
. Oois the tributary, in combination with its a jacent wetlands (if any), have other relationships to the physical, chemical' or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1 significant nexus findings for non-RpW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain

findings of presence o, ub"..n.. of significant nexus below, based on the tributary itself, then go to Section III.D: '

Z. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

fÑWs. Explain findingsîf presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent *.ìl*dr, thenlo to Section III.D: UTBL-7 hãs an unnatural ordinary high water mark (OHWM) due to spoil material '

UTBL-7 and Wetland l-hun. un intact riparian zone, and provide habitat for salamanders and macroinvertebrates, and retain

sediment from the lands surrounding it. The presence of large woody debris and leaves in varying shges of decay indicates this 
.

stream has the capacity to transfer .ãrbon unà organic nutriðnts to downstream foodwebs. The condition of vegetation and woody

debris within the strearn offered evidence that thè stream had been dry for some time. When flowing this small stream has more

water in physical contact with the stream channel (where most geochemical processing takes place) than is typical of larger

streams. This increased physical contact reduces tire average distance a particle will travel before it is removed from the water

column. UTBL-7 in combination with other small streams in the watershed maintain biodiversity in downstream waters by

providing movement corridors for plants and animals across the landscape. For these reasons, this small stream is an integral part

àf the relional hydrology, despite the temporal gaps in the surface flow to downstream streams and rivers.

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW' Explain findings of

prãr"n.. or absence of sifnificant nexus belõw, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Signifrcant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT \ilATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

D.

f rNWs: linear feet width (ft), Or, acres.



,,

I Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.

Ë iil;;i", 
"r 

ñwJ *rrere tributãries typicauy flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

U rriùrì".í.r o?rNw where triburaries have continuous flow "seasonally" (e.g., typicatly three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonally:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).

f, Other non-wetland waters: acres.

Identify type(s) of waters:

Non-RPWs8 that flow directly or indirectly into TflWs.

Ë ùì".UoOy it u, l, not u Ñw or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is júrisdictionat. Data supporting this conclusion is prr vided at Section III.C'

Provide estimates forjurisdictional waters within the review area (check all that apply):

[! Tributary waters: 50 linear feet 5 width (ft).

I Ottrer non-wetland waters: acres.

Identifl tYPe(s) of waters:

Wetl indirectlY into TNWs'

I as adjacent wetlands'
es typically flow year-round, Provide data and rationale

D.2, above. Provide rationale indicating that wetland is

directlY abutting an RPW:

f wetlands directly abutting an Rpw where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetl g an RP\il that flow directly or indirectly into TNWs'

!-' , but *h"n considered in combination with the tributary to which they æe adjacent

ds, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acÍeageestimates forjurisdictional wetlands in the review area: acres.

Wetlands adja t flow directly or indirectly into TN\Vs'

Ég 
'W;iñi 

and have whðn considered in combination with the tributary to which thev are adjacent and

with simil etlands, have a significant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: 0.13 acres.

Impou ndments of j urisd ictional waters'e
As ä general rule, the impoundment of a jurisdictionat tributary remains jurisdictional.

[ ó.montttate that impoundment was creat lf the U'S'," or

f, Demonstrate that water meets the criteria ories presented above (l-6)' or

fl Demonstrate that water is isolated with a (see E below)'

3.

4.

5.

6.

1

sSee Footnote # 3.
e To complete the aralysis refer to the key in Section III.D.6 of the Instructional Guidebook.



INCLUDING ISOLATED \ryETLANDS, THE USE'

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes'

in interstate or foreign cofilmerce'
tries in interstate commerce.

Identifywaterbodyandsummarizerationalesupportingdetermination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

f Tributary waters: linear leet width (ft)'

þ Other non-wetland walers: acres.

Identiff type(s) of waters: impoundments'

f wetlands: acres.

F. NON-JURISDICTIONAL \ilATERS, INCLUDING \ryETLANDS (CHECK ALL THAT APPLY)I

t-- ìioo1."*i*.ttun¿. were assessed within the review area, hese areas did not meet the criteria in the 1987 corps of Engineers

- Wãtland Delineation Manual and/or appropriate Regional

¡ n.ri.* area included isolated waters with no substantial (or foreign) commerce'

n prior to the Jan 2001 Supreme Court decision in "S w area would have been regulated based solel-v on the

"Migratory Bird Rule" (MBR).

E Waters ãã not meet the "significant Nexus" standard, where such a finding is required for jurisdiction' Explain:

I Oth.t, lexplain, ifnot covered above):

provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterforirrigated agriculture), using bestprofessional

width (ft)'

esource:

provide aqeageestimates for non-jurisdictional waters in the review area that do not meet the "significant Nexus" standard, where such

width (ft).

resoulce:

SECTION IV: DATA SOURCES.

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be inctuded in case file and' where checked

and ate

m or f of the applicant/consultant: Location, JWOUS.

E edl the aPPlicant/consultant'

n Office concurs with data sheets/delineation repoft.

E Office does not concur with data sheets/delineation report'

Data sheets prePared bY the CorPs:

Corps navigable waters' studY:

U.S, Geological Survey Hydrologic Atlas:

! uscs NHD data.

I usas 8 and 12

US. Geological Su scale & quad name: Harman 1:24,000'

USDA Natural Res ion Service Soil Survey' Citation:

National wetlands inventory map(s)' Cite name:

State/Local wetland inventory map(s):

H

n
r0 prior to asserting or declining cwA jurisdiction based solely on this category, corps Districts will elevate the action to corps and EPA HQ for

review consistent rvith the procãss desciibed in the CorpstEPA, Memorandum Regarding CllA Act Jurisdiction Following Rapønos'
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E
E

t

FEMAÆIRM maps:

100-year Floodplain Elevation is: (National Geodectic vertical Datum of 1929)

Photographs: n Aerial (Name & Date):^"--"-- 
ãr-Xother(Ñame&Datej: SitephotosfromfieldvisittakenApril 9,and23,2009'JanuarylS,andApril 9,2012

Previous determination(s). File no. and date ofresponse letter:

Appticable/supporting case law :

Applicabte/supporting scientifi c literature:

Other information (please specifl):

t

downstream near the town of HaYsi.



APPROVED JURISDICTIONÄL DETERMTNATION FORM
U.S, Army CorPs of Engineers

This form should be completed by following the instructions provided in section IV of the JD Form Instructional Guidebook'

ovED JURISDICTIONAL DETERMINATION (JD):

B. DISTRIçT oFFIcE, FILE NAME, AND NUMBER: usACE Norfolk District, Abingdon Field office, NAo-2012-01917

Unnamed Tributary to Barts Lick Creek-8 (UTBL-8)

C. PROJECT LOCA.TIONAND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City:N/A
Center coordinates of site 0aVfáù in degree decimal format): Lar.i6'26g8" [, I-ong. 82.2224"8'

Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

W Ctreck if map/diagrám ofreview area and/or potential jurisdictional areas is/are available upon request'

E ðil;'k iiãitr'.rliaãr (e.g., offsitemitigation siìes, dispòsal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

H fllät",:.'P,"ïffi:il:i:Ti, 3åtri ¿.,...ination made by starrorD.R. Auen & Associates on April e, and23,200e, January 18,

and April 9,2012.

SECTION II: SUMMARY OF FINDINGS
,I. NUI SECTION IO DETERMINATION OF JURISDICTION.

There6[,,navigablewatersoltheUs"withinRiversandHarborsAct(RHA)jurisdiction(asdefrnedby33CFRpart329)inthe
review area. l,Re q uir ed]

f Waters subiect to the ebb and flow of the tide.

I w;i;;; ;;'p;.rlntly used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce'

Explain:

B. C\ilA SECTTON 404 DETERMTNATTON OF JURISDTCTÍON.

There ! ,,waters of the (J.5." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review æea fRequiredl

1. Waters of the U.S.
a. Indicate presence ofwaters ofu.s. in review area (check all that apply): t

irectlY or indirectlY into TNWs
Ws

Y or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: 70 linear feet: 1,5 v/idth (ft) and/or acres'

Wetlands: acres.

c.Limits(boundaries)ofjurisdictionbasedon:@
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

i p;ü;ìly j*irài.tionur watèrs and/or wètlands were assessed within the review area and determined to be not jurisdictional.

Explain:

tBoxes checked below shall be sr.pported by completing tre appropriate sections in Section III below
, For purposes ofthis form, an Rpw is defined as a tributary tttåt ir not a TNW and that typically flows year-round or has continuous flow at least "seasonalll'

(e.g., typically 3 months).
3 Supporting documentation is presented in Section III F.
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SECTION III: CWA ANALYSIS

A. TflWs AND WETLANDS ADJACENT TO TNWs

TheagencieswillassertjurisdictionoverTNWsandwetlandsadjacenttoTN'Ws. IftheaquaticresourceisaTNW,complete

Section III.A.1 and Section IILD.I. only; if the aquatic resou:ce is a wetland adjacentto a TNW, complete Sections III'A'l and 2

and Section III'D.1.; otherwise, see Section III'B below'

1. TNW
Identiff TNW:

Summatize rationale supporting determination:

2, Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

The agencies will assert jurisdiction over non-navigable tributaries of rN'ws where the tributaries are "relatively permanent

\ryâters', (Rprils), i.e. ftiËuhries that typicalty flowlear-round or have continuous flow at least seasonally (e.g'' typically 3

months). A wefland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a Tl[w, but has year-round

lpereníial¡ flow, skip to Section III.D.2. If the aquatic..rou... is a wetland directly abutting a tributary with perennial flow'

skip to Section III.D.4.

A wefland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. corps districts and

EpA regions will include in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable water, even

though a significant nexus finding is not required as a matter of law'

If the waterbody{ is not an RpW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must

consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for

analytical purposes, ih. t.ibut"ry and all of its adjaceni wetlands is used whether the review area identified in the JD request is

the tributary, or its adjacent wetìands, or both. rtine ¡o covers a tributary with adjacent wetlands, complete Section III.B'I for

the tributary, Section II[.B.2 for any onsite wetlands, and Section III.B,3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination wheiher a significant nexus exists is determined in Section III.C below'

1. Characteristics of non-TN\ils that flow directly or indirectly into TIrIW

(i) General Area Conditions:
watersneo srze: r5.5 @
Dratnage rt"a, 7 @
Average annual rainfall: 41 inches

Average annual snowfall: 15 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

E Tributary flows directly into TNW.

Ei rritututy flows througî | tributaries before entering TNW'

Project waters are

Project waters are

Project waters are

Project waters are RPV/'

Project waters cross or serve as state boundaries. Explain:

Identifl flow route to TNW5: UTBL-8 flows into Barts Lick Creek. Barts Lick Creek flows into the Russell Fork River.

Tributary stream order, ifknown: First'

o Note thatthe Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifling, e g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW



(b)

! Artificial (man-made). ExPlain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 1.5 feet
Average dePth: 0.3 feet

Average rro. s,op.s' !'

Primary tributary substrate composition (check all that apply):- 
X sitt. 

- 
[3] san¿s E concrete

Ñ couut., Ú Gravel ! Muck

I Bedrock ! Vegetation. Typel%o cover:

E other. Explain:

Triburary condition/stability [e.g., highly eroding, stoughing banks]. Explain: Erosion potential during heavy

precipitation events. .

Presence of run/riffle/pool complexes. Explain:

Trib utary seometry : EfÑiltÑlÚ
Tributary gradient (approximate average slope): 5 %

(c) Flow:
Tributary Provides for:
Estimate average number of in review atea/yeat:@

Describe flow regime: EPhemeral'

Other information on duration and volume:

Surface flow is: @. Characteristics:

Subsurface flow: [. Explain flrndings:

! Dye (or other) test Performed:

Tributary has (check all that apply):

[l eed and banks

X OHWIr¡6 (check all indicators that apply):

[t clear, natural line impressed on the bank X ttre presence of litter and debris

fj changes in the charaóter ofsoil X destruction ofterrestrial vegetation

! shelving E tne presence of wrack line

! vegetation matted down, bent, or absent X sediment sorting

E t.u? titt.t disturbed or washed away X scour

X sediment deposition ¡ multiple observed or predicted flow events

E water staining ¡ abrupt change in plant community

! other(list):

! Discontinuous OHWM.7 ExPlain:

If fäctors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

I ui ¡ \19 ated bY:

-! objects ¡ ;

- (foreshore) ¡
- istics ! n vegetation tYPes'

¡
! other(list):

(iii) Chemical Characteristics:
Characterizetributary (e.g., water color is clear, discolored, oily fïlm; water quality; general watershed characteristics, etc.).

Explain: No *uieì p-resent Watershed has been impacted by past mining and logging practices and road building.

Identif, speclfic pollutants, if known: Unknown.

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the strean temporarily flows underground, o-r where

the SHWM has been removed by derelopment or agriculûral practices). Wheré there is a break in the OHIVM that is unrelated to üre waterbody's flow

regime (e.g., flow over a rock outcrop orihrough a culvert), thè agernies will look for indicators offlow above and below the break'
?lb¡d.



(iv) Biological Characteristics. Channel supports (check all that apply):
' ' X ñip*i* corridor. Characteristics (type, averag: width)l Beech, Maple, poplar, average width 100 feet or more'

! Wetland fringe. Characteristics:

tr Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain frndings:

! Aqu ati c/wildlife div ersity' Explain frndings :

2, Characteristics of wetlands adjacent to non-TN'W that flow directly or indirectly into TNW

(i) Physical Characteristics¡
(a) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland tYPe. ExPlain: .

Wetland qualitY. ExPlain: .

Project wetlands cross or serve as state boundaries' Explain:

Surface flow is: l@
Characteristics:

Subsurface flow: @' ExPlain findings:

E Dye (or other) test Performed:

(c) Wetland Ad.iacency Determination with Non-TNW:

! Directly abutting

E Not directlY abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. ExPlain:

! Separated by berm/banier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the @ floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). ExPlain:
Identify specific pollutants, if known:

(iii) Biologicat Characteristics' Wetland supports (check all that apply):

¡ Riparian buffer. Characteristics (type' average width): .

! Vegetation type/percent cover. Explain: '

! Habitat for:
! Federally Listed species. Explain findings:

! Fistr/spawn areas. Explain findings:

! Other environmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity' Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an1)-
All wetland(s) being considereä in the cumulative analysis: @
Approximateíy ( - 

) acres in total are being considered in the cumulative analysis.

(b)



For each wethnd, specif, the following:

Directly abuts? (Y/l'{) Size (in acres) Directly abuts? (Y/N) Size (in acres)

C.

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMTNATION

A significant nexus analysis will assess the flow characteristic5 Þerformed

by any wetlands adjacent to the tributary to determine ifthey cal integrity

of a TNW. For each of the following situations, a significant n its adjacent

wetlands, has more than a speculative or insubstantial effect on a TNW'

Considerations when evaluating significant nexus include, but a ofthe flow

ofwater in the tributary a the functions performed by the tributary and all its adjacent

wetlands. Itisnotapprop xusbasedsolelyonanyspecificthresholdofdistance(e.g.betweena

tributary and its adjacent and the TNW)- similarly, the fact an adjacent wetland Iies within or

outside ofa floodplain is n cant nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook, Factors to consider include, for example:

o Does the tributary, in combination with its a jacent wetlands (if any), have the capacity to cany pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

¡ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, ,uóh u. feeding, nesting, rpu*ning, or rearing young for species that are present in the TNW?

o Does the tributary, in combination with its adjaÃnt wetlanás (if anv), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
r Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

|. non-RPW that has

of signifrcant nexus
has an ordinary high
rates, and retains sed

leaves in varying stages ofdecay indicates this stream has the

foodwebs. The condition of vegetation and woody debris with
physical contact with the stream channel (where most

a*i. tt is increased physical contact reduces the average distance

UTBL-Sincombinationwithothersmallstreamsinthewatershed
ent corridors for plants and animals across the landscape' For

these reasons, this small stream is an integral part ofthe regional hydrology, despite the temporal gaps in ûre surface flow to

downstream streams and rivers.

2. Significant nexus frndings for non-RP\ü and its adjacent wetlands_, where the non-RPW flows directly or indirectly into

TNWs. Explain hndingsîf presence or absence of signihcant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of

p.ãr.n.. or absence of sifnificant nexus belðw, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4, Significant nexus findings for seasonal RPW"

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

l. TNWs and Adjacent Wetlands. Check all that apply arrtl pÍovide sizc estimatcs in rcview area:

D.



3.

f tNWs: linear feet width (ft), Or, acres.

f Wetlands a-djacent to TNWs: acres'

RPWs that flow directly or indirectly into TNWs'

i iil;|¡.; orñwJ*rr"re triburäries rypically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

il rriù"iãrí.r "rÑw 
where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonally:

Provide estimates forjurisdictional waters in the review atea (check all that apply):

! Tributary waters: linear feet width (ft)'

f Ottrer non-wetland waters: acres'

Identify type(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs.

iÈ" iv;"ñ;t it ut L not u Ñw or an Rpw, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is pr, vided at section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

S Tributary waters: 70 linear feet 1'5 width (ft).

I Ottrer non-wetland waters: acres.

Identifl type(s) of waters:

weflands directly abutting an RPW that flow directly or indirectly into ltNWs.

tr W"t d thus are jurisdictional as adjacent wetlands'

an RPW where tributaries typically flow year-round. Provide data and rationale

perennial in Section III.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

! Wetlands directly abutting an RpW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section lll.D.2, abóve, Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acles.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

l- w;,Ñiìt 
"t 

¿" *,t directly abui an npw, but when considered in combination with the tributary to which they are adjacent

and with similarly situated ád¡u..nt wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetl Ws tha tlY into TNWs'î' mn '":ï:iiïii,ï#liJi:.i:'i,:liÏ,'iiiiäiiHiåiil1ili:*'*o
conclusion is provided at Section III.C'

Provide estimates forjurisdictional wetlands in the review area: acres'

Impoundments of jurisdictional waters.e
As ä general rule, the impoundment of a jurisdictional tributary remains jurisdictional'

I óemonstrate that impoundment was created from "waters of the U.S.," or

E Demonstrate that waìer meets the criteria for one of the categories presented above (1-6), or

I Demonstrate that water is isolated with a nexus to commerce (see E below)'

4.

5.

6.

1

sSee Footnote # 3.
e To complete the aralysis refer to the key in Section IILD.6 ofthe Instructional Guidebook.



E. ISOLATED UNTERSTATE OR INTRA-STATEI WATERS, INCLUDING ISOLATED WETLA.NDS' THE USE'

JLD AFFECT INTERSTATE COMMERCE,INCLUDING ANY

s for recreational or other purposes'

in interstate or foreign cornmerce'

tries in interstate commerce.

Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review æea (check all that apply):

t Tributarv waters: linear leet width (ft).

f otn., nón-wetland waters: acres.

Identifl type(s) of waters: impoundments.

! Wetlands: acres.

F. NON-JURISDÍCTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

t-' ìf p",;;it"i *.tr*¿, were assessed within the review area, lese areas did not me et the criteria in the 1987 corps of Engineers

Wetland Delineation Manual and/or appropriate Regional

f Review area included isolated waters with no substantial tate (or foreign) cofnmerce'

! prior to the Jan 2001 Supreme Court decision in "S eview area would have been regulated based solely on the

"Migratory

I 
y,î,.i.i::J¡* exus" standard, where such a finding is required for jurisdiction. Explain:

provide acreage estimates for non-jurisdi"tio.rut *æ"., in the review area, where the sole potential basis ofjurisdiction is the MBR

factors (i.e., presence of migratory birds, presence of endangered species, use of water for inigated agriculture), using best professional

width (ft).

esoufce:

provide acÍeageestimates for non-jurisdictional waters in the review area that do not meet the "signifrcant Nexus" standard, where such

width (ft).

fesource:

SECTION IV: DATA SOURCES.

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and
ñ f of the applicanVconsultant: Location' JWOUS '

E the aPPlicanVconsultant'

! Of¡ce concurs with data sheets/delineation report.

! Of¡ce does not concur with data sheets/delineation report'

Data sheets prepared bY the CorPs:

Corps navigable waters' studY:

U.S. Geological Survey Hydrologic Atlas:

I uscs NHD data.

n usGS 8 and 12

U-S. Geological Su scale & quad name: Harman l:24,000'

USDA Natural Res ion Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

ro prior to asserting or declining cwA jurisdiction based solely on this category, corps Districts will elevate the action to corps and EPA HQ for

review consistent with the procãss desciibed in the CorpslÛPÃ. Memorandum Regørding CWA Act Jurisdiction Following Rapanos.

¡

n

E4REGGCT
Typewritten Text
X



H

!

FEMA/FIRM maps:

100-year Floodplain Elevation is: (National Geodectic vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):
o, -X ot¡., çName a Datej: Site photos from held visittaken April 9, and23,2009, January 18, and April 9'2012

Previous determination(s). File no. and date ofresponse letter:

Applicable/supporting case law:
Applicable/supporting scientific literature :

Other information (please specifr) :



.A.PPROVED JURISDICTIONAL DETERMINATION FORM
U,S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook.

SECTION I: BACKGROUND II{FORMATION
A. REPORT coMPLEiION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NÄO-2012-01917'

Unnamed Tributary to Barts Lick Creek-9 (UTBL-9) and Wetland 7

C. PROJECT LOCATION AND BACKGROUND II\FORMATION:
State: VA County/parish/borough: Buchanan City: N/A
Center coordinates of site (latllong in degree decimal format): llat.36.2698" N, Long. 82.2224" W '

Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

tr Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

I Check if other sitès (e.g., offsite mitigation sites, disposal sites, etc. . .) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUÄTION (CHECK ALL THAT APPLY):

tr Offrce (Desk) Determination. Date:

E pl.t¿Determination. Date(s): FielddeterminationmadebystaffofD.R.Allen&AssociatesonApril 9,and23,2009,January18,

and April 9,2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURJSDICTION'

There Are no "navigable waters of the uS." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR parl 329) in the

review area. lRequiredf
tr Waters subject to the ebb and flow of the tide.

I Waters areþresently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce'

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION'

There Are ,,waters of the U.5." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area' lRequirefl

1. Waters of the U.S.
a. Indicate presence ofwaters ofU.S. in review area (check all that apply): 1

tr TNWs, includingterritorial seas

tr Wetlands adjacent to TNWs
El Relatively perrnanent waters2 (RPWs) that flow directly or indirectly into TNWs

A Non-RPWs that flow directly or indirectly into TNWs

D Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

D Impoundmentsofjurisdictionalwaters
D Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U'S' in the review area:

Non-wetland waters: 90 linear feet: 1.5 width (ft) and/or acres.

Wetlands: 0.02 acres.

c. Limits (boundaries) of jurisdiction based on: E¡t¡blished
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3

byOIIIVM.

I Potentially jwisdictional waters and/or wetlands were assessed

Explain:

within the review atea and determined to be not jurisdictional

I Boxes checked below shall be supported by completing the appropriate sections in Section III below.
, Fo. purpor". ofthis form, an RpW is defined as à tributary thát is not a TNW and that typica'lly flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 rnonths).
I Supporting documentation is presented in Section IILF.
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SECTÍON III: CWA ANALYSIS

A. TNWS AND WETLANDS ADJACENT TO TNWS

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete

Section IIf.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacentto a TN'W, complete Sections III'A'1 and 2

and Section III.D'1.; otherwise, see Section III'B below'

1, TNW
Identif, TNW:

Summarize rationale supporting determination :

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is ..adjacent,':

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

The agencies will assert jurisdiction over non-navigable tributaries of rNWs where the tributaries are 'relatively permanent

rilaters,, (Rprils), i,e, ftiËutaries that typically flowlear-round or have continuous flow at least seasonally (e'g'' typically 3

months). A wetland that directly abuts an Rpw is also jurisdictional. If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to section III.D.2. If the aquatic.ì.our.. is a wetland directly abutting a tributary with perennial flow'

skip to Section IÍI.D'4.

t to but that does not directly abut an RP\ü requires a significant nexus evaluation. Corps districts and

in the record any available information that documents the existence ofa significant nexus between a

utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a significant nexus finding is not required as a matter of law'

is

atributarywithadjacentwetlands,completeSectionlll.B'lfor
n IILB.3 fôr all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III.C below'

l. characteristics of non-TlMs that flow directly or indirectly into TI\W

(i) ditions:

'tr
Average annual rainfall: 41 inches

Average annual snowfall: l5 inches

(ii) Physical Characteristics:
(a) RelationshiP with TNW:

! Tributary flows directly into TNW.

Ei rtiUutu.y flows througÎ t tributaries before entering TNW'

Project waters are

Project waters are

Project waters are

Proiect waters are

Project waters cross or serve as state boundaries. Explain:

Identif, flow route to TNW5: UTBL-9 flows into Barts Lick Creek. Barts Lick Creek flows into the Russell Fork River'

Tributary stream order, if known: First'

o Note that the Instructional Guidebook contains additionat information regarding swales, ditches, washes, zurd erosional features generally and in the arid

West
5 Flow route can be described by identifling, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW'



(b)

! Rrtmciat (man-made). ExPlain:

! Manipulated (man-altered)' Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 1.5 feet
Average dePth: 0.3 feet
Average side slopes: [.

Primary tributary substrate composition (check all that apply):- 
trsiltr XSands lConcrete
Eicouur.. fü crauel ! Muck

! Bedrock

n Other. Explain:
! Vegetation. TYPelYo cover'.

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Erosion potential during heavy

precipitation events. .

Presence ofrun/riffl xPlain:

Tributary geometry:
Tributary gradient (approximate average slope): 5 %

(c) Flow:

;*trj"'.",;;x"îiirm in review area/v ear : @
Describe flow regime: EPhemeral'

Other information on duration and volume:

S urface fl ow is : Ì'lll[EilÑffiEf - Character isti cs :

Subsurface flow: [. ExPlain findings:

n DYe (or other) test Performed:

Tributary has (check all that apply):

X ge¿ and banks

X OHWIr¡u (check all indicators that apply):

X clear, natural line impressed on the bank

! changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

I leaf litter disturbed or washed away

X sediment deposition

! water staining

! other(list):

! Discontinuous OHWM.? ExPlain:

X ttre presence of litter and debris

tr destruction ofterrestrial vegetation

! tne presence ofwrack line

n sediment sorting

X scour

n multiple observed or predicted flow events

n abrupt change in Plant communitY

If factors other than the OHWM were used to determi check all that apply):

I ulgtt Tide Line indicated bY: E
! oil or scum line along shore objects

I nn. shell or debris deposits (foreshore) f] physical markings;

I physical markings/characteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

I other(list):

(iii) Chemical Characteristics:
Characferizetributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc')'

Explain: No wateì p"resent. Watershed has been impacted 6y past mining and logging practices and road building'

Identiff specific pollutants, if known: Unknown.

óA natural or man-made discontinuity in the oHWM does not necessarily sever jurisdiction (e.g., where the streãn temporarily flows underground, or where

the9HWMhæbeenremovedbydevelopmentoragricultrratpractices). wheräthereisabreakintheoHWMthatisunrelatedtoftewaterbody'sflow

i.ÁiÃ. f. g., flow over a rock olcrop orìhrough a ðulvert), thè agerrcies will look for indicators offlow above andbelow the break'

?Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
' ' X fiiparian corridor. Characteristics (type, avêrage width): Beech, Maple, poplar, average width 100 feet or more'

f] Wetland fringe. Characteristics:

! Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

I Other environmentally-sensitive species. Explain f,rndings:

! Aquatic/wildlife diversity. Explain frndings:

characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characterlstics:

Properties:
Wetland size: 0.02 acres

Wetland tYPe. ExPlain: Emergent.
Wetland qualitY, ExPlain: .

Project wetlands cross or serve as state boundaries Explain: No'

Surface flow is: @
Characteristics:

Subsurface flow: [. Explain hndings:

E Oye (or other) test Performed:

(c) Wetland Adjacency Determination with Non-TNW:

[l Directly abutting

fl Not directly abutting

! Discrete wetland hydrotogic connection. Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

Pro.ject wetlands are river miles from TNW
Project waters are

(b)

(d)

Flow is from:
Estimate approximate location of wetl within the @ floodplain'

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; eó.). Expl;n: UTBL-9 is fed by wetland 7 during heavy precipitation events'

Identif, specific pollutants, if known: Unknown'

(iii) Biological Characteristics. Wetland supports (check all that apply):.
'---' X ñipurian buffer. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more'

¡ Vegetation type/percent cover. Explain: '
! Habitat for:

I Federally Listed species' Explain findings:

! Fist/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain findings:

I Aquatic/wildlife diversity. Explain findings:salamander habitat'

Chara ands adjacent to the tributary (ifanJ)
A onsidered in the cumulative analysis: I
A)acresintotalarebeingconsideredinthecumulativeanalysis.



C.

For each wetland, specif, the following:

Directly abuts? (Y/llI) Size (in acres)

summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMTNÄTION

A significant nexus analysis will assess the flow characteristics

by any wetlands adjacent to the tributary to determine ifthey
oia fllW. For each of the following situations' a significant n

wetlands, has more than a speculative or insubstantial effect on

Considerations when evaluating significant nexus include, but a

ofwater in the tributary a and the functions performed by the tributary and all its adjacent

wetlands. It is not approp nt nexus based solely on any specific threshold ofdistance (e'g. between a

tributary and its adjacent tary and the Tl,,nfl. Similarly, the fact an adjacent wetland lies within or

outside of a floodplain is n ignificant nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

o Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to rs re

r Does the trib ds (i lifecycle suppoú functions for frsh and

other species g Yo sent in the TNW?

¡ Does the trib ds (i transfer nutrients and organic carbon that

support downstream foodwebs?
r Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TNWs' Explain

findings of presence o. ub"r.n.. of significant nexus below, based on the tributary itself, then go to Section III'D: '

indirectly into
ion with all of its
Wetland 7 have an

lands surrounding

with the stream channel (where most geochemical processing t
contact reduces the average distance a particle will travel befo

other small streams in the watershed maintain biodiversity in downstream waters by providing movernent corridors for plants and

animals across the landscape. For these reasons, this smáll stream is an integral part ofthe regional hydrology, despite the

temporal gaps in the surface flow to downstr€am streams and rivers '

3. significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RP\il. Explain findings of

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Signihcant nexus findings for seasonal RPW'.

DETERMINATIONS OF JURTSDTCTIONAL FINDINGS. THE SUBJECT W^A.TERS/\ryETLANDS ARE (CHECK ALL

THAT APPLY):

1. TN'Ws and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

D.

f rNws: linear feet width (ft), Or, acres.



1

! Wetlands adjacent to TNWs: acres'

RPWs that flow directly or indirectly into TNWs.

f iil;il; ãr ñwË *n.re tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

I fri¡"i*í.. 
"?iÑ\tv 

where rriburaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section ÌII.B. Provide rationale indicating that tributary flows

seasonally:

Provide estimates forjurisdictional waters in the review area (check all that apply):

! Tributary waters: linear feet width (ft).

f, Oth"t non-wetland waters: acres'

Identifl type(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs'

Bi w^t..U"¿v that is not a rÑw or an RPW, but flows directly or indirectty into a TNW, and it has a significant nexus with a

TNW is júrisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check atl that apply):

S triUutary waters: 90 linear feet 1.5 width (ft).

f, Other non-wetland waters: acres.

Identi$ tyPe(s) of waters:

Wetl indirectlY into TNWs'

I as adjacentwetlands'
es typically flow year-round. Provide data and rationale

D.2, above, Provide rationale indicating that wetland is

directly abutting an RPW:

! wetlands directly abutting an RpW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section III.ór, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetland g an RPW that flow directly or indirectly into TNWs'

ii'il , but *hen considered in combination with the tributary to which they are adjacent

and ds, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

rilet rffs tha y into TltWs.E' m:* ;ï:îi,'fi'åî,î':T"ïj:'1,ïlîò"";i;iäi,ffi''iff1ilü* ^o

conclusion is provided at Section III.C.

Provide estimates for jurisdictional wetlands in the review area: 0.02 acres.

Impoundments of jurisdictional waters.e
As à general rule, the impoundment of a jurisdictional tributary remains jurisdictional,

f óemonstrate that impoundment was creat lf the U'S'," or

I Demonstrate that waìer meets the criteria ories presented above (1-6), or

I Demonstrate that water is isolated with a (see E below)'

3.

4.

5.

6.

7.

ssee Footnote # 3
e To complete the malysis refer to the key in Section III.D.6 of the Instructional Guidebook



E.ISOLATEDuNTERSTATEoRINTRA-STATEIwATERs'INCL_U-DINGISoLATED\üETLANDS'THEUSE'
DEGRADATIoN oR DESTRUCTION OF \ryHIbH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):l0
s for recreational or other purposes'

in interstate or foreign commerce'

tries in interstate commerce,

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check atl that apply):

f Tributary waters: linear feet width (fl).

I Otttet non-wetland waters: acres.

Identif, type(s) of waters: impoundments'

! wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING \ryETLANDS (CHECK ALL THAT APPLY):

Ü^ if p*;;û"1 *.tfun¿t were assessed within the review area, lrese areas did not meet the criteria in the 1987 Corps of Engineers

- Wètlan¿ Delineation Manual and/or appropriate Regional

! n.ui"* area included isolated waters with no substantial (or foreign) cofilmerce'

! prior to the Jan 2001 Supreme Court decision in ",S w area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

I warcr; ã; not meet the "sigiificant Nexus" standard, where such a frnding is required for jurisdiction' Explain:

f Other: (explain, ifnot covered above):

provide acreageestimates for non-jurisdictional waters in the review area, where the sole potential basis ofiurisdiction is the MBR

factors (i.e., presence ofmlgratory birds, presence ofendangered species, use ofwaterforirrigated agriculture), using bestprofessional

width (ft)'

esource:

ewareathatdonotmeetthe..SignificantNexus',standæd,wheresuch

width (ft).

resource:

SECTIONIV: DATA SOURCES'

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and' where checked

and requested, aPProPri

lÑ vfuor. ota¡s. ptôts appticanlconsultant: Location' JWOUS '

E ouå rn"et. pieput licanVconsultant'

! ornce concurs

! Omce does not concur with data sheets/delineation report'

Data sheets prepared bY the CorPs:

Corps navigable waters' studY:

U.S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

n uscs 8 and 12

US. Geological Su scale & quad name: Harman l:24,000'

USDA Natural Res ion Service Soil Survey' Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

r0 prior to asserting or declining cwA jurisdiction based solely on this category, corps Districts will elevate the nction to corps and EPA HQ for

review consistent with the procãss desc.ibed in the CorpslÛPÃ Memorandum Regarding CllrA Act Jurisdiction Following Rapanos'

l
n
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!

FEMAÆIRM maps:

1O0-year Floodplain Elevation is: (National Geodectic vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):
ãr-X o,tr., (Name ¿ Datej: Site photos from held visittaken April 9, and23,2009,January 18, and April 9,2012'

Previous determination(s). File no. and date ofresponse letter:

Appl icable/supporting case law:

Applicable/supporting scientifi c literature:

Other information (please speciff) :

town of Haysi.



APPROVED JURISDICTTONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form shoutd be completed by following the instructions provided in section IV of the JD Form Instructional Guidebook'

OVED JURISDICTIONA.L DETERMINATION (JD) :

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District' Abingdon Field office' NAO-2012-019I7

Unnamed Tributary to Barts Lick Creek-l0 (UTBL-l0)

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City:N/A
Center coordinates of site gaVfång in degree decimal format): fat,i6.2698" [, Long' 82'2224'[''

Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

E! Ct.ct ifmap/diagrámofrãviewareaand/orpotentialjurisdictionalareasis/areavailableuponrequest'

f, ilii ;i;;h'.;;ì,.r (e.g., offsite mitigation siìes, dispósal sites, etc... ) are associated with this action and æe recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECKALL THAT APPLY):

f Ofnce (Desk) Determination' Date:

E ei.r,l o.teríination. Date(s): Field determination made by staff of D.R. Alten & Associates on April 9, and23,2009, January l8'

and April 9,2012.

SECTION TI: SUMMARY OF FINDINGS
I. NTTI SNCTION 10 DETERMTNATION OF JURTSDICTION'

there!@,,navigablewatersoftheU.S"withinRiversandHarborsAct(RHA)jurisdiction(asdefinedby33CFRpart329)inthe
review area. lRequíre dl

il Waters subiect to the ebb and flow of the tide.

ñ wffi ;'pr*lntly used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce'

Explain:

B. C\ilA SECTION 404 DETERMINATION OF JURISDICTION'

There $ ,,waters of the U.5," within Clean Water Act (CWA) jurisdiction (as dehned by 33 CFR part 328) in the review area' lRequiredl

1. Waters of the U'S.
a. Indicate presence ofwaters ofu.s. in review area (check all that apply): t

irectlY or indirectlY into TNWs
Ws

or indirectlY into TNWs
s that flo\'v directly or indirectly into TNWs

y or indirectlY into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U'S' in the review area:

Non-wetland waters: 50 linear feet: 2 width (ft) and/or acres'

Wetlands:

c.Limits(boundaries)ofjurisdictionbasedon:@
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

I p;?il;ìty j*i.ài.tionuf watèrs and/or ùetlands were assessed within the review area and determined to be not jurisdictional'

Explain:

I Boxes checked below shall be sr.pported by completing the appropriate sections in Section III below.
. Forpurposes of ftis form, an Rpw is defined as atributary ttråt ir not aTNW and thattypically flows year-roundorhas continuous flow at leæt"seasonally''

(e.g, typically 3 monúrs)
r Supporting documentation is presented in Section lll.F.
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SECTION III: CWA,A'NALYSIS

A. TN.WS AND \ryETLANDS ADJACENT TO TNWS

Theagencieswill assertjurisdictionoverTNWsandwetlandsadjacenttoTNWs. IftheaquaticresourceisaTNW'complete

Section III.A.I and Section III.D.l. only; if the aquatic resource ii a wettand adjacent to a TNW, complete Sections III'A'I and 2

and Section III.D.l.; otherwise, see Section III'B below'

1. TNW
Identif, TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize iationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJÄCENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

The agencies will e tributar ent

wateri" (RP\Ws), r-round o

months). A weoa ,ïÎi:i: :il'
(perennial) flow, resource I

skip to Section III.D.4'

t to but that does not direcfly abut an RPW requires a significant nexus evaluation' Corps districts and

in the record any available information that documents the existence of a significant nexus between a

utary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable water, even

thoughasignificantnexusfindingisnotrequiredasamatteroflaw'

is

atributarywithadjacentwetlands,completeSectionfll.B.lfor
n IIÍ.B.3 fãr all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III.C below'

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(l) General Area Conditions;

I"î'åïl:i:î:ú!'ffi
Average annual rainfall: 41 inches

Average annual snowfall: l5 inches

(ii) Physical Characteristics:
(a) RelationshiP with TNW:

! Tributary flows directlY into TNW.

Ei rtiuutó flows througÎ ! tributaries before entering TNW'

IdentiS, flow route to TNWs: UTBL-I0 flows into Barts Lick Creek. Barts Lick Creek flows into the Russell Fork River'

Tributary stream order, if known: First'

4 Note thatthe Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and inthe arid

West
, FIow route can be described by identifying, e.g, tributary a, which flows tkough the review area, to flow into tributary b, which then flows into TNW'



Tributary is:
Artificial (man-made). ExPlain:
Manipulated (man'altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 2 feet
Average dePth: 0.3 feet 

.

Average side sioPes: ['

Primary tributary substrate composition (check all that apply):- 
X sil;--' 

---- 
Fil san¿s n concrete

Eicouit", icravet lMuck
! Bedrock I Vegetation' Type/%o cover:

n Other. ExPlain:

Tributary condition/stabitity [e.g., highly eroding, sloughing banks] Explain: Erosion potential during heavy

precipitation events. .

Presence xPlain:

Tributary
Tributary sloPe):5 %

(c) Flow:
Tributary Provides for:
Estimate average numb in review arealyear: @[

Describe flow regime: EPhemeral.

Other information on duration and volume:

Surface flow is: @. Characteristics

Subsurface flow: S' ExPlain findings:

! Oy. (or other) test Performed:

Tributary has (check all that apply):

X ge¿ and banks

X OgWl¡u (check all indicators that apply):

I clear, natural line impressed on the bank

! changes in the character ofsoil
! shetving

! vegetation matted down, bent, or absent

X leaf litter disturbed or washed away

X sediment dePosition

I water staining

! other(list):

I Discontinuous OHWM.? ExPlain:

xx
¡x
X!!

the presence of litter and debris

destruction of terrestrial vegetation

the presence ofwrack line

sediment sorting
scour
multiple observed or predicted flow events

abrupt change in Plant communitY

If factors other than the OHWM were used to determine lateral check all that apply):
- 
i Èigh rla. Line indicated by: ! tvtean n
- ! -oil 

or scum line along shore objects E surv

E nn. shell or debris dèposits (foreshore) E physical markings;

ñ pr,vri.uf markings/chàracteristics fl vegetation lines/changes in vegetation types'

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterizetributary (e.g., water color is clear, discolored, oily hlm; water quality; general watershed chæacteristics, etc')'

Explain: No *ut.ì fi"r.nt, Watershed has been impacied ty past mining and logging practices and road building'

Identif, specifrc pollutants, if known: Unknown'

6A natural o OHWM does not necessarily swer jurisdiction (e.g., where the strearì temporarily flows undergroun( orwhere

the .HWM ent or agriculurã ói".ii.*1. wheräth^ere.is a ¡ìeã[ in ttte oHwM that is unrelated to úre waterbody's flow

regime (e.g. ough a ã-rlvert), thä agerrcies will look for indicators offlow above and below the break

tlbid



(iv)BiologicalCharacteristics.Channelsupports(checkallthatapply):
X Riparian corridor. Characteristics (type, avàrage width): Beeì-h, Maple, poplar, average width 100 feet or more'

! Wetland fringe. Characteristics:

! Habitat for:

! Federally Listed species, Explain hndings:

! Fish/spawn areas. Explain findings:

! Otherìnuironmentally-sensitive species Explain findings:

! Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:

ProPerties:
Wetland size: acres

Wetland tYPe. ExPlain: '

Wetland qualitY. ExPlain: '

Project wetlands .iott ot serve as state boundaries' Explain:

Surface flow is: @
Characteristlcs: ,

Subsurface flow; @. ExPlain findings:

E Oy" (or other) test Performed:

Directly abutting

n Not directly abutting
- ! Discrete wetland hydrologic connection' Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

(d)
r miles from TNW'
(straight) miles from TN'W'

Estimate approximate location of wetland as within tht @ floodplain'

(ii) Chemical Characteristics:
Characterizewetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). ExPlain:

Identif, specifrc pollutants, if known:

(iii) Biological Characteristics' Wetland supports (check all that apply):
' ' 

! ruparian buffer. Characteristics (type, average width): '

tr Vegetation type/percent cover. Explain: '
tr Habitat for:

! Federatly Listed species. Explain findings:

! Fish/spawn areas. Explain frndings:

fi Other environmentally-sensitive species Explain findings:

! Aquatic/wildlife diversity. Explain frndings:

3. Characteristics of all wetlands adjacent to the tributary (if an¿)-
All wetland(s) being consider.ä in th. cumulative nãlysis: @
ApproximateÍy ( 

" 
) acres in total are being considered in the cumulative analysis.

(b)

(c)



For each wetland, specifo the following:

Directly abuts? (YAtr) Size (in acres) Directl-y abuts? (YA{) Size (in acres)

C.

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed

by any wetlands adjacent to the tributary to determine ifthey cal integrity

of a TNW. For each of the following situations, a significant n its adjacent

wetlands, has more than a speculative or insubstantial effect on a TN\V'

Considerations when evaluating significant nexus include, but a ofthe flow

ofwater in the tributary and i and the functions performed by the tributary and all its adjacent

wetlands. It is not appropriat nt nexus based soleìy on any specific thresho_ld ofdistance (e.g' between a

tributary and its adjacent wet tary and the TNw). similarly, the fact an adjacent wetland lies within or

outside óf a floodplain is not s ignificant nexus'

Draw connections between the features documented and the effects on the TI{W, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

. Does the tributary, in combination with its a-djacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNVy's, or to reduc waters re

o Does the tributary, etlands (i tat and rifecycle support functions for rrsh and

other species, such earing yo are present in the TNW?

¡ Does the tributary, etlands (i acity to transfer nutrients and organic carbon that

support downstream foodwebs?
r Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

l.

this stream has the capacity to transfer carbon and organic nutr

woody debris within the stream offered

more water in physical contact with the

streams. This increased physical contac

column. UTBL-IO in combination with other small streams in

providing movement corridors for plants and animals across the landscape. For these reasons, this small stream is an integral part

àf th"..!ionul hydrology, despite ihe temporal gaps in tre surface flow to downstream sffeams and rivers

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs. Explain hndings of presence or absence oi rignincunt nexus úelow, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RP\il but that do not directly abut the RPW' Explain findings of

presence or absence ofsignificant nexus below, based on the tributary in combination with all ofits adjacent wetlands, then go to

Section III.D:

4. Significant nexus hndings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECKALL

THAT APPLY):

1. TllWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

! tNWs: linear feet width (ft)' Or, acres'

D.



2.

! Wetlands adjacent to TNWs: acres'

RPWs that flow directly or indirectly into TN\ils'

i iilñi;; or ñw. *rr.re rributãries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

¡ rriù"tárí., orrNw where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at section III.B. Provide rationale indicating that tributary flows

seasonally:

provide estimates forjurisdictional waters in the review area (check all that apply):

f Tributary waters: linear feet width (ft)'

f Other non-wetland waters: acres.

Identify tYPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs'

iåä" \t;;.dt it,æ i, not a rÑw or an RpW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNV/ is júrisdictional. Data supporting this conclusion is pr, vided at Section III.C.

provide estimates for jurisdictional waters within the review æea (check all that apply):

S tributary waters: 50 linear feet 1.5 width (ft).

f, Oth", non-wetland waters: acres.

IdentiS tYPe(s) of waters:

Wetland indirectlY into TNWs'

f, Wet as adjacent wetlands'
es typlcally flow year-round. Provide data and rationale

D.i, above. Provide rationale indicating that wetland is

directlY abutting an RPW:

! Wetlands directly abutting an RPVy' where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section lll,D.2,above. Provide rationale indicating that wetland is directly

abutting an RPW:

provide acreage estimates forjurisdictional wetlands in the review area: acfes.

\iletland g an RPìil that flow directly or indirectly into TNWs'

l- il , but *h.n considered in combination with the tributary to which they are adjacent

and ds, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C'

provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow y into TNWs'

[ 
" 
w.;i";;ïuãiu."ntto such waters, and h ln combination with the tributary to which they ate adjacent and

with similarly situated a jacent wetland nexus with a TNW are jurisdictional.Data supporting this

conclusion is provided at Section III.C.

provide estimates forjurisdictional wetlands in the review area: acres.

emains jurisdictional.
f the U.S.," or
gories Presented above (l-6), or

e (see E betow)'

3.

4.

5.

6.

7.

sSee Footnote # 3.
eïo completethe analysis refer to thekey in Section III.D,6 of the Instructional Guidebook'



INCLUDING ISOLATED \ryETLANDS, THE USE'

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes'

in interstate or foreign commerce'

tries in interstate commerce.

Identifywaterbodyandsummarizerationalesupportingdetermination:

provide estimates forjurisdictional waters in the review area (check all that apply):

lf, Tributary waters: linear feet width (ft).

I Other non-wetland waters: acres.

Identify type(s) of waters: impoundments.

I Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDTNG \üETLANDS (CHECK ALL THAT APPLY):

il-- ìf p"t;;tãi*"ttun¿. *".. u.r"rr.d within the review area, hese areas did not meet the criteria in the 1987 Corps of Engineers

- Wètland Delineation Manual and/or appropriate Regional

! neuil* area included isolated waters wìth no substantial tate (or foreign) commerce'

fl prior to the Jan 2001 Supreme Court decision in "S eview area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

E Waters dã not meet the "significant Nexus" standard, where such a finding is required for jurisdiction' Explain:

I Other: (explain, ifnot covered above):

provide aareageestimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterfor irrigated agriculture), using bestprofessional

width (ft).

esource:

provide acreageestimates for non-jurisdictional waters in the review area that do not meet the "significant Nexus" standard, where such

width (ft).

resource:

SECTIONIV: DÄTASOURCES'

Ä. suppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case fîle and' where checked

and
E f of the applicanVconsultant: Location' JWOUS '

E the aPPlicant/consultant'

! Ofrce concuts with data sheets/delineation report'

! Omce does not concur with data sheets/delineation report'

Data sheets prepared bY the CorPs:

Corps navigable waters' studY:

U.S. Geological Survey Hydrologic Atlas:

¡ uscs NHD data.

I uscs 8 and12
US. Geological Su scale & quad name: Harman l:24'000'

USDA Natùral Res ion Service Soil Survey Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

ro prior to asserting or declining cwA jurisdiction based solely on this category, corps Districts will elevate the action to corps and EPA HQ for

review consistent with the process described in the Corps/EPÃ Memorandum Regarding Cll/A Act Jurisdiction Following Rapanos'

H

Ë
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!

FEMAÆIRM maps:

1gg-year Floodplâin Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):
ã. -X Ottr., lName & Datej:Sire photos from field vislt taken April 9, and23,2009, January 18, and April 9'2012'

Previous determination(s). File no' and date ofresponse letter:

Applicable/supporting case law:
Applicable/supporting scientifi c I iterature :

Other information (please specif, ) :

B. ADDITIONAL COMMENTS TO SUppoRT JD: The areas surrounding the evaluation area have been impacted by logging.

Watershed areas represented on this jurisdictional determination form are calculated as the entire drainage area of each particular stream

age areas represented d as the drainage area for each particular stream that exists within the

ect boundaries are lab determination map. UTBL-IO is an ephemeral stream, Thebeginning

is determination is 37. end point for evaluation is 37 ,2723,82.2308. Stream lengths being

evaluated are highlighted and located on the jurisdictional determination map. The neare st TNW, the Russell Fork River, is located at

approximately ,h.Z+21,82.3201, approximately l0 river miles downstream near the town of Haysi'



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S, Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRI6T oFFIcE, FILE NAME, AND NUMBER: usACE Norfolk District, Abingdon Field oflice, NAo-2012-01917

Unnamed Tributary to Barts Lick Creek-11(UTBL-I1)

C. PROJECT LOCATION AND BACKGROUND TNFORMATION:
State: VA County/parisVborough: Buchanan City: N/A
Center coordinates of site (lavtong in degree decimal format): Ll¡t. i6.26g8" [, Long. 82.2224" 8'

Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNV/) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

E Ctreck ifmap/diagrám ofrèview areaandlor potentialjurisdictional areas is/at'e available upon request.

n d;;k if otfr.r sitãs (e.g., offsite mitigation sites, dispòsal sites, etc. . . ) are associated with this action and æe recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECKALL THAT APPLY):
I Office (Desk) Determination. Date:

Ñ Fl"ldil.rtni*ion. Date(s): Field determination made by staff of D.R, Allen & Associates on Aprit 9' and23,2009, January 18,

and April 9,2012.

SECTION II: SUMMARY OF FINDINGS
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION.

There s! ,,navigable waters of the US." within Rivers and Harbors Act (RFIA) jurisdiction (as defined by 33 CFRpart 329) in the

review area. fRequired]
f Waters subiect to the ebb and flow of the tide.

I wu,"r, are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINÄTION OF JURISDICTION.

There $ ,,waters of the U.5." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area' lRequíredl

1. Waters of the U.S.
a. Indicate presence ofwaters ofu.s, in review area (check all that apply): t

rectlY or indirectlY into TNWs
Ws

y or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U'S. in the review area:

Non-wetland waters: 30 linear feet: 2 width (ft) and/or acres'
tüy'etlands: acres.

c.Limits(boundaries)ofjurisdictionbasedon:@
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3

I pã?*ii^ifv jurisdictional watèrs and/or wèttan¿s were assessed within the review area and determined to be not jurisdictional.

Explain:

I Boxes checked below shall be srryported by completing the appropriate sections in Section III below.
t 

For- purpores of this form, an RpW is defrned * à t.ibutury that is not a TNW and that typicatly flows year-round or has continuous flow at leæt "seasonally''

(e g., rypically 3 months).
r Supporting documentation is presented in Section III.F.
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SECTION IIt: CWA ANALYSIS

A. TNWs AND \ryETLANDS ADJACENT TO TN\üs

Theagencieswill assertjurisdictionoverTNWsandwetlandsadjacenttoTNWs' IftheaquaticresourceisaTNW,complete
Section III.A.I and Section IILD.1. only; if the aquatic resource is a wetland adjacentto a TNW, complete Sections III.A.1 and 2

and Section IILD.l'; otherwise, see Section III'B below.

t. TN\il
Identif, TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THÄT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent \ryetlânds, if any, and it helps

determine whether or not the standards for jurisdiction established undet Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent

watery, (RpWs), i.e. triËutaries that typically flowlear-round or have continuous flow at least seasonally (e'g.' typically 3

months). A wetíand that directly abutiàn RpW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section IILD.2. If the aquatic i.rou... is a wetland directly abutting a tributary with perennial flow'

skip to Section III.D'4'

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EpA regions will include in the record any available information that documents the existence of a significant nexus between a

relativeiy permanent tributary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable water, even

though a significant nexus finding is not required as a matter of law'

If the waterbodya is not an RpW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has à significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must

consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for

analytical purposes, õh. t.ibut".y and all of its adjacent wetlands is used whether the review area identified in the JD request is

the ùibutary, àr its adjacent wetiands, or both. Itìne ¡o covers a tributary with adjacent wetlands, complete Section III.B.1 for

the tributary, Section in.n.Z fo. any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

l. Characteristics of non-TNWs that flow directly or indirectly into TNW

(D General Area Conditions:

y,î":ïå;iåït'Jm
Average annual rainfall: 41 inches

Average annual snowfall: l5 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! Tributary flows directlY into TNW.

I Tributary flows through ! tributaries before entering TNW.

Project waters are

Project \ilaters are

Project waters are

Project waters are RPW'

Project waters cross or serve as state boundæies. Explain:

Identify flow route to TNW5: UTBL-l l flows into Barts Lick Creek. Barts Lick Creek flows into the Russell Fork River.

Tributary stream order, if known: First'

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifying, e.g., hibutary a, which flows through the review area, to flow into tributary b, which then flows into TNW



X Natural

! ertinciat (man-made), ExPlain:

! Manipulated (man-altered). Explain:

(b)

! Manipulated (man-altered). Explain:

Tributary properlies with respect to top of bank (estimate):

Average width: 2 feet

Average depth: 0.3 feet
Average side slopes: ['

Primary tributary substrate composition (check all that apply):

6 slttr X Sands ! Concrete

Ñ cou¡t.r Ú cravel ! Muck

! Bedrock ! Vegetation. TypelYo cover:

! Other. Explain:

Tributary condition/srability [e.g., highty eroding, sloughing banks]. Exptain: Erosion potential during heavy

precipitation events. .

Presence ofrun/riffl xPlain:

Tributary geometry:
Tributary gradient (approximate average slope): 5 %

(c) Flow:
Tributary provides fo., @
Estimate average nurnbilãffiî. '.ntt- in review atea/year:@

Describe flow regime: EPhemeral.

Other information on duration and volume:

Surface flow is: @. Characteristics:

Subsurface flow: S. Exptain frndings:

! Oy" (or other) test Performedi

Tributary has (check all that apply):

I eeA and banks

X OHWV6 (check all indicators that apply):

I clear, natural line impressed on the bank

I changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

X leaf litter disturbed or washed away

X sediment deposition

! water staining

! other(list):

! Discontinuous OHWM.7 Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

! Higtr Tide Line indicated by: tr ry19un High Vy'ater Mark indicated by:

- ! olr or scum line along shore objects E survey to available datum;

Ú nn. shell or debris deposits (foreshore) ! physical markings;

! physical markings/characteristics ! vegetation lines/changes in vegetation types,

! tidal gauges

! other(list):

(iii) Chem ical Characteristics:
Characterize tributary (e .g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc')'

Explain: No watei pÁent. Watershed has been impacted by past mining and logging practices and road building.

Identify specihc pollutants, if known: Unknown.

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the streãn temporarily flows underground, or where

the 6HWM has been removed by der.elopment or agricultrral practices) Wherè there is a break in the OH'WM that is unrelated to dre waterbody's flow

regime (e.g., flow over a rock outcrop or through a culvert), the agerrcies will look for indicators offlow above and below the break.
tlbid.

X the presence oflitter and debris

X destruction ofterrestrial vegetation

tr the presence of wrack line

X sediment sorting

X scour

! multiple observed or predicted flow events

! abrupt change in plant communitY



(iv) Biological Characteristics. Channel supports (check all that apply):
' ' X ñipa.ian corridor. Characteristics (type, average width): Beech, Maple, poplar, average width 100 feet or more.

n Wetlandfringe. Characteristics:

! Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

! Other environmentally'sensitive species' Explain findings:

! Aquatic/wildlife diversity. Explain findings:

2, Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General WeLl4ld-ehêIac!9dslics:

Properties:
Wetland size: acres

Wetland tyPe. ExPlain: .

Wetland qualitY. ExPlain: .

Project wetlands cross or serve as state boundaries. Explain:

Surface flow isl @
Characteristics:

Subsurface flow: @. ExPtain findings:

n Dye (or other) test Performed:

(c) Wettand Adjacency Determination with Non'TNW:

! Directly abutting

n Not directly abutting

E Discrete wetland hydrologic connection' Explain:

! Ecological connection. Explain:

! Separated by berm/barrier. Explain:

(d)

iijffiffi'Hl;-,*'
Estimate approximate location of wetland as within tt'te @ noodplain'

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

chatacteristics; etc.). ExPlain:
Identiff specific pollutants, if known:

(iii) Biological Characteristics. \iletland supports (check all that apply):

! Riparian buffer. Characteristics (type, average width): .

n Vegetation typeþercent cover. Explain: .

¡ Habitat for:

! Federally Listed species. Explain findings:

! FisVspawn areas. Explain hndings:

! Other environmentally-sensitive species. Explain findings:

! Aquatic/w i ldlife diversity. Exp lain frndin gs :

3. Characteristics ofall wetlands adjacent to the tributary (ifanX)-
All wetland(s) being considereã in the cumulative analysis: ¡[Ñ
Approximately ( ) acres in total are being considered in the cumulative analysis.

(b)



For each wetland, specifo the following:

Directly abuts? (YÀ{) Size (in acres) Directly abuts? (YA.l) Size (in acres)

c.

Summarize overall biological, chemical and physical functions being performed:

SIGNIFTCANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristic5 Þerformed

by any wetlands adjacent to the tributary to determine ifthey cal integrity

of a TNW. For each of the following situations, a significant n its adjacent

wetlands, has more than a speculatiîe or insubstantial effect on a TI[W'

Considerations when evaluating significant nexus include' but a of the fìow

ofwater in the tributary a the functions performed by the tributary and all its ad.iacent

weflands, It is not approp xus based solely on any specific threshold ofdistance (e.g. between a

tributary and its adjacent and the TNW)- similarly, the fact an adjacent wetland lies within or

outside of a floodplain is n cant nexus'

Draw connections between the features documented and the effects on the TNW, as identified inthe Rapanos Guidance and

discussed in the lnstructional Guidebook. Factors to consider include, for example:

¡ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduc waters re

¡ Does the tributary, etlands (i ctions for fìsh and

other species, such earing Yo

. Does the tributary, etlands (i d organic carbon that

support downstream foodwebs?
. Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integritY of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented

below:

1.

leaves in varying stages of decay indicates this stream has the

foodwebs, The condition of vegetation and woody debris with

time. has more water in PhYsi

proce of larger streams. This i

travel ater column. UTBL-1l i
biodiversity in downstream waters by providing movement co

reasons, this small stream is an integral part ofthe regional hy

streams and rivers.

Z. Significant nexus findings for non-RPW and its adjacent wetlands_, where the non-RPW flows directly or indirectly into

TNWs, Explain findings-of presence or absence of sþnifrcant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III'D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPlü. Explain frndings of

presence or absence of sifinificant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Signihcant nexus findings for seasonal RPW,.

DETERMINATIONS OF JURISDICTIONAL FTNDINGS. THE SUBJECT WÄTERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

l. TNWs and ,{djacent Wetlands. Check all that apply and provide size estimates in review area:

D



E TNWs: linear feet width (ft), Or, acres'

E Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
D Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

E Tributaries of TNW where tributaries have continuous flow "seasonally'' (e.g., typically three months each year) are

jurisdictional. Data supportingthis conclusion is provided at Section III.B. Provide rationale indicatingthat tributary flows

seasonally:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).

E Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs8 that flow directly or indirectly into TfMs.
El Waterbody that is not a TNVy' or an RPW, but flows directly or indirectly into a TNW, and it has a signifìcant nexus with a

TNW isjurisdictional. Data supportingthis conclusion is provided at Section III.C.

Provide estimates forjurisdictional waters within the review area (check all that apply):

fi Tributary waters: 30 linear feet 2 \Ìvidth (ft).

E Other non-wetland waters: acres.

ldentify type(s) ofwaters: .

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

tr Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

E Wetlands diiectly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

indicating that tributary is perennial in Section llLD.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

E Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Seciion III.B and rationale in Section lll.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estirnates forjurisdictional wetlands in the revtew area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into.TNWs.

n Wetlands that do not directly abui an RpW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated á-djacent wetlands, have a sigrificant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acfeage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TIrlWs.

tr Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and

with similariy situated a-djacent wetlands, have a sigrihcant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section IILC.

Provide estimates forjurisdictional wetlands in the review area: acres.

Impoundments of jurisdictional waters.e
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

tr Demonstrate that impoundment was created from "waters of the U.S.," or

tr Demonstrate that water meets the criteria for one of the categories presented above (1 -6), or

tr Demonstrate that water is isolated with a nexus to commerce (see E below).

sSee Footnote # 3.
e To cornplete the analysis refer to the key in Section III.D.6 ofthe lnstructional Guidebook-

6.

7-



INCLUDING ISOLÄTED \ryETLANDS, THE USE'

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes'

in interstate or foreign coñlmerce.

tries in interstate commerce.

Identify water body and summarize rationale supporting determination:

provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributarv waters: linear feet width (ft).

f, Otn., non-wetland waters: acres.

Identify type(s) of waters: impoundments.

! Wetlands: acres.

F. NON-JURISDÍCTIONAL \ryATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

t 
'ìf 

p"t;;lãi*.trun¿, were assessed within the review area, hese areas did not meet the criteria in the 1987 corps of Engineers

Wètland Delineation Manual and/or appropriate Regional

f Review area included isolated waters with no substantial tate (or foreign) commelce'

n prior to the Jan 2001 Supreme Court decision in "S eview area would have been regulated based solely on the

"Migratory

f Wut"r, ãã not nr exus" standard, where such a finding is required for jurisdiction. Explain:

f other: (explain

provide acreageestimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterforirrigated agriculture), using best professional

width (ft).

esource:

provide acreageestimates for non-jurisdictional waters in the review areathatdo not meet the "significant Nexus" standard, where such

width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUPPORTING DA.TA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and

E f of the applicant/consultant: Location, JWOUS '

E the aPPlicanVconsultant'

! Omce concurs with data sheets/delineation report.

! Ofnce does not concur with data sheets/delineation report'

Data sheets prepared bY the CorPs:

Corps navigable waters' studY:

U.S. Geological Survey Hydrologic Atlas:

E uscs NHD dara.

n USGS 8 and 12

US. Geological Su scale & quad name: Harman 1:24,000'

USDA Naturat Res ion Service Soil Survey' Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

ru prior to asserting or declining cwA jurisdiction based solely on this category, corps Districts will elevate the action to corps and EPA HQ for

review consistent with the process described in the CorpslBPA, Memorøndum Regørding CllA Act Ju¡isdiclion Following Rapanos'

t
E

H
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FEMAÆIRM maps:
1oo-year Floodplain Elevation is: (National Geodectic vertical Datum of 1929)

Photographs: ! Aerial (l'{ame & Date):
o,. -X Ort 

",. 
çNa-e & Datej: Site photos from field visit taken April 9, and 23,2009, Ianuary 18, and April 9' 2012'

Previous determination(s). File no, and date ofresponse letter:

Applicabl e/supporting case law:
Applicable/supporting scientihc literature:

Other information (please speclf,):

approximately, 37 .2427, 82.3201, approximately I 0 river miles down

H
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APPROVED JURISDICTIONAL DETERMINA'TION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV ofthe JD Form lnstructional Guidebook.

SECTION I: BACKGROUND INFORMATION
I. NNP-ONT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NÄME, A,l{D NUMBER: USACE Norfolk District, Abingdon Field Office' NAO-2012-01917'

Unnamed Tributary to Barts Lick Creek-l2 (UTBLl2) and \Vetland 6

C. PROJECT LOCATION AND BÄCKGROUND INFORMATION:
State: VA County/parish/borough:Buchanan City:N/A
Center coordinates of site (lallong in degree decimal format): l,r;t, 36.2698' N, l,ong. 82.2224" W '

Universal Transverse Mercator:
Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatìc resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

A Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

tr Check ifothèr sitès (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECKALL THAT APPLY):

D Office (Desk) Determination. Date:

E FieldDetermination. Dat{s): FielddeterminatìonmadebystaffofD.R.Allen&AssociatesonApril 9,and23,2009,January18,

April 9, and September 20, 2012.

SECTION II: SUMMARY OF FII{DINGS
A. RHA SECTION IO DETERMINATION OF JURISDICTION.

There Are no "navigablewaters of the tl^L" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFRpart 329) in the

review area. LRequiredf
tr Waters subject to the ebb and flow of the tide.

t Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

The¡e Are "waters of the U.5." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. lRequirefl

1. Waters of the U.S.
a. Indicate presence ofwaters ofU.S. in review area (check all that apply): I

tr TNWs, including territorial seas

tr Wetlands adjacent to TNWs
tr Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs

X Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

E Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

tr Impoundmentsofjurisdictionalwaters
tr Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 40 linear feet: 2.0 width (ft) and/or acres'

Wetlands: 0.59 acres.

c. Limits (boundaries) of jurisdiction based on: Est¡blished by OIiltVM.
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):3

E Potentially jurisdictional waters and/or wetlands were assessed

Explain:
within the review area and determined to be not jurisdictional.

I Boxes checked below shall be supported by cornpleting the appropriate sections in Section III below.
, For p.,.poses ofthis form, an RpW is defined as à tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally"

(e.g., typically 3 months).
r Supporting documentation is presented in Section III.F

E4REGGCT
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SECTION III: CWA ANALYSN

A. TNWs AND WETLANDS ADJACENT TO TNrils

Theagencieswill assertjurisdictionoverTl[WsandwetlandsadjacenttoTNWs. IftheaquaticresourceisaTNW,complete
Section IILA.I and Section IILD.I. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2

and Section III.D.1.; otherwise, see Section III.B below'

1. TNW
Identify TNW:

Summarize rationale supporting determination :

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any' and it helps

determine whether or not the standards for jurisdiction established tnder Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permânent

waterJ" @pWs), i.e. tritutaries that typically flow year-round or have continuous flow at least seasonally (e.g'' typically 3

months). A wetíand that directly abuts an RPW is also jurisdictional, If the aquatic resource is not a TNW, but has year-round

lpe.eniiat¡ flow, skip to Section III.D.2. If the aquatic i.rou.". is a wetland directly abutting a tributary with perennial flow'

skip to Section III.D'4'

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EpA regions will inciude in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable wâter, even

though a significant nexus finding is not required as a matter of law'

If the waterbodya is not an RpW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has a significant nexus with a Tl{W, If the tributary has adjacent wetlands, the significant nexus evaluation must

consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for

analytical purposes, th. t.ibut"ry and all of its adjacenl wetlands is used whether the review area identified in the JD request is

the tributâry, ãr its adjacent wetiands, or both. rtine m covers a tributary with adjacent wetlands, complete Section III.B.1 for

the tributary, Section in.n.2 fo. any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III.C below.

l. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:

y,îïïl;i,ä:;1'ff
Average annual rainfall: 41 inches

Average annual snowfall: l5 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

E Tributary flows directly lnto TNW.

E f.iUutu.v flows throug'h I tributaries before entering TNW.

Project waters are

Project waters are

Project waters are

Project waters are RPV/.

Project waters cross or serve as state boundaries. Explain:

Identif, flow route to TNrü5: UTBL-I2 flows into Barts Lick Creek. Barts Lick Creek flows into the Russell Fork River.

Tributary stream order, if known: First.

4 Note thatthe Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West
5 Flow route can be described by identiûing, e.g, tributary a, which flows tluough the review area, to flow into tributary b, which then flows into TNW.



(b)

n Artihcial (man-made). ExPlain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: 2 feet
Average depth: 0.4 feet
Average side slopes: !.

Primary tributary substrate composition (check all that apply):

n sitts fllSands ! Concrete

n Muck

! Bedrock ! Vegetation. TypelYo cover:

D Other. Explain:

Trlbutary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Erosion potential during heavy

precipitation events. .

Presence ofrurVriffl xPlain.

Tributary geometry:
Tributary gradient (approximate average slope): 5 %

(c) Flow:
Tributarv orovides lor:
Èstimatá aìerage numb in review area/year"@

Describe flow regime: EPhemeral.

Other information on duration and volume:

Surface flow is: @. Characteristics:

Subsurface flow: [. Explain flrndings:

! Dye (or other) test Performed:

Tributary has (check all that apply):

X se¿ and banks

X cobbles X Gravel

X OUWI¡6 (check all indicators that apply):

[l clear, natural line impressed on the bank

I changes in the character ofsoil
! shelving

I vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

El sediment deposition

! water staining

! other(list):

! Discontinuous OHWM.? Exptain:

the presence of litter and debris

destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in plant communitY

to determine lateral extent of CWA jurisdiction (check all that apply):

! Mean High Water Mark indicated bY:

! survey to available datum;

! physical markings;

! vegetation lines/changes in vegetation types'

x!Ixx
n
¡

If factors other than the OHWM were used

! Higtr Tide Line indicated by:

n oil or scum line along shore objects

! fine shell or debris deposits (foreshore)

! physical markings/characteristics

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolore l, oily film; water quality; general watershed characteristics, etc')'

Explain: Low flow plesent. Watershed has been impacted by past mining and logging practices.

Identif, specifrc pollutants, if known: Unknown.

6A natural or man-made discontinuity in the oH'wM does not necessarily swer jurisdiction (e.g , where the strean temporarily flows undergroun( o¡where

theSHWMhasbeenremovedbyderrclopmentoragriculilralpractices). Wheréthereisabreakinthe OHWMthatisunrelatedtodrewaterbody'sflow

regime (e.g., flow over a rock oui"rop o, through a ãllvert), thè agerries wilt look for indicators offlow above md below the break'

tbìd.



(iv) Biological Characteristics' Channel supports (check all that apply):
'-'' X fiiparian corridor. Characteristics (type, avêrage width): Beech, Maple, poplar, average width 100 feet or more'

! Wetland fringe. Characteristics:

! Habitat for:

I Federally Listed species. Explain frndings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species' Explain flrndings:

! Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNril

(i) PhysicalCharacteristics:
(a) General Wetland Chatacteristics:

Properlies:
Wetland size: 0.59 acres

Wetland tYPe. ExPlain: Emergent.
Wetland qualitY. ExPlain: .

Project wetlands cross or serve as state boundaries. Explain: No.

Surface flow is: @
Characteristics i

Subsurface flow: [. Explain fÌndings:

E Oy. (or other) test Performed:

Directly abutting
Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

Project wetlands are

Project waters are

(c)

(d)

Flow is from:
Estimate appr within the @ floodplain'

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil fÏlm on surface; water quality; general watershed

characteristics; etó.;. exptain: UTBL-12 is fed by Wetland 6 during heavy precipitation events.

IdentiS specifrc pollutants, if known: Unknown.

(iii) Biological Characteristics. \iletland supports (check all that apply):.
' ' X fip*i^ buffer. Characteristics (typè, average width): Beech, Maple, poplar, average width 100 feet or more'

! Vegetation type/percent cover' Explain: .

! Habitat for:

! Federally Listed species. Explain flrndings:

I Fistr/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain findings:

I Aqu aticlwil dlife diversity. Explain findings : S alamander habitat'

Chara ands adjacent to the tributary lifan¡)
A onsidered in the cumulative analysis: I
A)acresintotalarebeingconsideredinthecumulativeanalysis.

w
river miles from TN'W.



For each wetland, specif, the following:

Directly abuts? (Y/lll) Size (in acres)

c.

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristic5 Performed

by any wetlands adjacent to the tributary to determine ifthey cal integrity

of a TNW. For each of the following situations, a significant n ¡ts adjacent

wetlands, has more than a speculati-ve or insubstantial effect on a TNW'

Considerations when evaluaìing significant nexus include, but a ofthe flow

of water in the tributary and its"prãximity to a TN'W, and the functions performed by the tributary and all its adjacent

wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold ofdistance (e'g' between a

tributary and its adjaceni wetland or between a tributary and the TNlil). similarly, the fact an adjacent wetland lies within or

outside of a floodplain is not solely determinative of significant nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook, Factors to consider include, for example:

. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

. Does the tributary, in combination with its a jacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, .uóh u, feeding, nesting, .pu*.ting, or rearing young for species that are present in the TNW?

. Does the tributary, in combination with its adjacãnt wetlanãs (if anv), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
. Dóes the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

l. significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TNMs' Explain

firiOings of presence o, ub"r"n.. of significant nexus below, based on the tributary itseli then go to Section III D: '

2. significant nexus findings for non-Rpw and its adjacent wetlands, where the non-RPW flows directly or indirectly into

fÑWs. Explain findingsîf presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent weìlands, tt.n-go to Section III.D: UTBL-I2-has an ordinary high water mark (OHV/M). UTBL'12 and Wetland 6 have

an intact riparian ,or,., u--nd provide habitat for salamanders an J macioinvertebrates, and retain sediment from the lands surrounding

it. The preience oflarle *o^ody d.bri, and leaves in varying stages ofdecay indicates this stream has the capacity to transfer

carbon ànd organic nritrients tó downstream foodwebs. itr. .o oãltion of vegetation and woody debris within the stream offered

evidence that the stream en ow stream has more water in physical contact

with the stream channel sin pical oflarger streams' This increased physicat

contact reduces the aver be the water column' UTBL-I2 in combination

with other small streams in the watershed maintain biodiversity in downstream waters by providing movement corridors for plants

and animals across the landscape. For these reasons, this smali stream is an integral part ofthe regional hydrology, despite the

temporal gaps in the surface flow to downstream streams and rivers '

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain hndings of

prãr.n.. or absence ofsifnificant nexus belów based on the tributary in combination with all ofits adjacent wetlands, then go to

Section IILD:

4, Significant nexus findings for seasonal RPW.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

l. TNWs and Adjacent \iletlands. Check all that apply and provide size estimates in review area:

f ]-ttWs: linear feet width (ft), Or, acres.

D



3.

! Wetlands adjacent to TNWs: acres.

RP\ils that flow directly or indirectly into TNWs'

i i¡u"t"ri.r lrrNwr *trere tributãries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

f Tributurí", oifNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonally:

Provide estimates forjurisdictional waters in the review area (check all that apply):

f Tributarv waters: linear feet width (ft).

I o,n., non-wetland waters: acres.

Identif type(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs.

e ùì..¡"¿y that is not u ÑW or an RPW, but flows directly or indirectly into a TN'ü, and it has a significant nexus with a

TNW is jurisdictional. Data supporting this conclusion is provided at Section III'C.

Provide estimates forjurisdictional waters within the review area (check all that appty):

F Tributarv waters: 40 linear feet 2 width (ft).

I orn.. non-wetland waters: acres.

Identiff type(s) of waters:

\ileflands directly abutting an RPW that flow directly or indirectly into TNWs.

! Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

- I Wetlands diiectly abutting an RPW where tributaries fypically flow year-round. Provide data and rationale

indicating that tiibutary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

f, Wetlands directly abutting an RpW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section IILBãnd rationale in Section lll.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPìü:

Provide acreage estimates forjurisdictional wetlands in the review area: acres'

\iletlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN\üs'

|f W.ti""¿i that do not directly abui an RpW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated á-d¡u..nt wetlands, have a significant nexus with a TNV/ are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

\ileflands adjacent to non-RPWs that flow directly or indirectly into TNWs.

E w"tian¿i a jacent to such waters, and have whèn considered in combination with the tributary to which they are adjacent and

with similariy situated adjacent wetlands, have a signihcant nexus with a TNW are jurisdictional' Data supporting this

conclusion is provided at Section III'C.

Provide estimates for jurisdictional wetlands in the review area: 0.59 acres.

Impoundments of jurisdictional waters.e
Asã general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

I Demonstrate that impoundment was

I Demonstrate that waier meets the cri above (l-6), or

I Demonstrate that water is isolated w

4.

5.

6.

sSee Footnote # 3.
e To complete the aralysis refer to the key in Section III.D.6 of fhe Instructional Guidebook.



E. ISOLATED IINTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS' THE USE'

DEGRADATToN oR DESTRUCTION OF WHIbH COULD AFFECT INTERSTATE COMMERCE' INCLUDING ANY

SUCH \ryÄTERS (CHECK ALL THÄT APPLY):I0
s for tecreational or other purposes.

in interstate or foreign comlnerce'
tries in interstate commerce.

Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

! Tributary waters: linear feet width (ft).

f Otne, non-wetland waters: acres'

Identifl type(s) of waters: impoundments'

I Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, ÍNCLUDING \ryETLANDS (CHECK ALL TH'{T APPLY):

I'iipÃlãi*.tr^¿r were assessed within the review are4 these areas did not meet the criteria in the 1987 corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements'

f Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

n prior to the Jan 2001 Supreme Court decision in"SWANCC," the review area would have been regulated based solelv on the

"Migratory Bird Rule" (MBR)'

f Waters aã not meet the "sigiificant Nexus" standard, where such a finding is required for jurisdiction. Explain:

I Other: (explain, ifnot covered above):

provide acreageestimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterfor irrigated agriculture), using bestprofessional

width (ft).

esource:

provide acreageestimates for non-jurisdictional waters in the review area that do not meet the "significant Nexus" standard, where such

width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case hle and, where checked

and requested, appropriately reference sources below):

E fr¿ip., pf ani, pf óts or ilat submitted by or on behalf of the applicanVconsultant: Location, JWOUS .

E Data sheets prepared/submitted by or on behalfofthe applicant/consultant.

! Ofnce concurs with data sheets/delineation report.

n Ofnce does not concur with data sheets/delineation report'

Data sheets prepared by the CorPs:

Corps navigable waters' studY:

U.S. Geological Survey Hydrologic Atlas:

! uscs NHD dara.

I uScs 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: Harman l:24,000'
USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

10 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for

review consistent with the procãss desciibed in the corps/Ep| Memorandum Regailing cll/A Act Jurisdiction Following Rapanos.

¡
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H i ä out"Í*ut'onal 
Geodectic Vertical Datum of le2e)

& Date): Site photos from field visit taken April 9, and23,2009, January 18, April 9, and

r:

during periods of very wet weather.UTBl-12 is an ephemeral stream'

82.21-7 5 and the end point for evaluation is 37 .2564, 82'2174' Stream I I

determination map.The nearest TNW, the Russell Fork River, is locate

downstream near the town of HaYsi.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District,,A.bingdon Field Office, NAO-2012-01917

Isolated Wetland-1

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A

Center coordinates of site (f aVfáng in degree dlecimal format): Lî:. i6'26g8" [, t-ong' 82.2224" W
Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate UC): 05070202

Rt Check if r potential jurisdictional areas is/are available upon request'

ñ iliì ii sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIE\ry PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

lll Ofnce (Desk.¡ Determination' Date:

Ei Èi.ld D"ermination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and23,2009, January l8'

and April 9,2012.

SECTION II: SUMMÄRY OF FINDINGS
N. NUI SNCUON 10 DETERMINATION OF JURISDICTION'

There S@ ,,navigable waters of the U.S." within Rivers and Harbors Act (RIIA) jurisdiction (as defined by 33 CFR part 329) in the

review area. f,Requirefl
m Waters subiect to the ebb and flow of the tide.

ffi wffi ;;."'pr*ently used, or have been used in the past, or may be susceptible for use to transpoft interstate or foreign commerce'

Explain:

B. C\ryA SECTION 404 DETERMINATION OF JURISDICTION'

there @ ,,waters of the u.5.,' within clean water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review atea' nRequiredl

l. Waters of the U'S'
a, Indicate presence ofwaters ofu,s. in review area (check all that apply): t

ectlY or indirectlY into TNWs
Ws

or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U'S' in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: @
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

ËÜ" p;ü;ìù jurisdictional waters and/or *èttan¿s were assessed within the review area and determined to be not jurisdictional'

Explain: Isolated wetland 1 is approximatetly 0,23 acres, It is not connected to waters of the U'S. and is not considered

j urisdictional.

t Boxes checked below shall be supported by completing the appropriate sections in Section III below.
, For purposes ofthis form, an Rpw is defined as àtributary túát ir not u ruw and that fypically flows year-round or has continuous flow at least"seasonally''

(e g,, typically 3 montrs).
I Supporting documentation is presented in Section III F.
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SECTION III: CWA ANALYSTS

A. TNWS ANDWETLANDS ADJACENT TO TNWS

The agencies will assert j urisdiction over TN'Ws and wetlands adjacent to TNWs' If the aquatic resource is a TNW' complete

Section III.A.l and Section III.D.1. only; if the aquatic resource is a wetland adjacentto a TNW, complete Sections III'A'I and 2

and Section III'D.l'; otherwise, see Section III'B below'

1. TNW
ldentifY TNW:

Summarize rationale supporting determination :

2. Wetland adjacent to TNW
Summarize iationale supporting conclusion that wetland is "adjacent":

B' .HA.RÄ6TERISTICS oF TRIBUTARY (THAT IS NoT Ä TNw) AND ITs ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

The agencies will assert jurisdiction over non-navigable tributaries of rNWs where the tributaries are "relatively permanent

wâters,, (RpWs), i,e, triËutaries that typically flow"year-round or hale continuous flow at least seasonally (e'g', typically 3

months). A wefland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section III.D.2. If the aquatic i.rou... is a wetland directly abutting a tributary with perennial flow'

skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation' corps districts and

EpA regions will include in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable water, even

though a sìgnificant nexus finding is not required as a matter of law.

is

atributarywithadjacentwetlands,completeSectionlll.B.lfor
n III.B.3 fôr all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III'C below'

|. Characteristics of non-TNWs that flow directly or indirectly into TNW

(D General Area Conditions:
watersncu rrr"' @
Dratnage area: s@
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNVy':

! Tributarv flows directly into TNW'
E rriuutury flows through tM tributaries before entering TNW'

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TN'W.
river miles from RPW.
aerial (straight) miles from TNW
aerial (straight) miles from RPW

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW5:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West
, Flow route can be described by identif,ing, e.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW'



(b)
Tributary is: Natural

Artifi cial (man-made). ExPlain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Averase deoth: feet
Ru.rug" sroe sioPes, M'

Primary tributary substrate composition (check all that apply):

n sitts ! sands

! cobbles ! Gravel

E Bedrock ! Vegetation ' Typel%n cover"

! Other. ExPlain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]' Explain:

Presence of run/riffle/pool complexes. Explain:

Tributary geometry:E[@
Tributary gradient (approximate average slope): %

(c) Flow:
ftiUutu.y provides for: f@
Estimate average nu-bffi* events in review area'lyeut' E@

Describe flow regime:

Other information on duration and volume:

Surface flow is: EE!@. Characteristics:

Subsurface flow: ffr@. Explain findings:

n Dye (or other) test Performed:

Tributary has (check all that apply): '

E ge¿ and banks

E OffWUu (check all indicators that apply):

! clear, natural line impressed on the bank

! changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

n sediment deposition

n water staining

! other(list):

! Discontinuous OH'WM.? ExPtain:

If factors other than the OHWM were used to determine lateral check all that apply):

f Hlgtr Tide Line indicated by: I Mean H

- E -oil 
or scum line along shore objects ! surv

E f,n" shetl or debris deposits (foreshore) n physical markings;

fi physical markings/chàracterisrics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterizetributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc')'

Explain:
Identify specific pollutants, if known:

¡
¡
n
¡
¡
¡!

E Conctete

E Muck

the presence of litter and debris
destruction of terrestrial vegetation

the presence ofwrack line

sediment sorting
scour
multiple observed or predicted flow events

abrupt change in Plant communitY

6A natural o the sarily severjurisdiction (e.g., where the stre¿m temporarily flows undergroun( or where

the OH*M pm i..Ð. Wft.ré there is abreãk in the OHWM that is unrelated to dre waterbody's flow

regime (e.g. thr ncies will look for indicators offlow above andbelow the break.

?tbid



(iv) Biological Characteristics' Channel supports (check all that apply):' - 
¡ Riparian corridor. Characteristics (type, average width):

! Wetland fringe. Characteristics:

tr Habitat for:

I Federally Listed species. Explain frndings:

! Fish/spawn areas. Explain findings:

n Other environmentally-sensitive species. Exptain findings:

! Aquatic/wildlife diversity. Explain findings:

Z. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland tYPe. ExPlain: .

Wetland qualitY. ExPlain: .

Project wetlands cross or serve as state boundaries' Explain:

(b) '.

Surface flow is: tM
Characteristics:

Subsurface flow: fffi. Explain hndings:

n Oye (or other) test Performed:

(c) Wetland Adjacency Determination with Non-TNW:

! Directly abutting

! Not directlY abutting

! Discrete wetland hydrologic connection Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

(d)

iiåï#iiflil;*'**
Estimate approximate location of wetland as within ttte tE@ floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oiI film on surface; water quality; general watershed

characteristics; etc.). ExPlain:
Identi! speciflrc pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):' - 
! Riparian buffer. Characteristics (type, average width): '

¡ Vegetation type/percent cover. Explain: '
! Habitat for:

! Federally Listed species. Explain fìndings:

! Fish/spawn areas' Explain findings:

! Other environmentally-sensitive species. Explain findings:

! Aquatic/wildlife diversity. Explain findings:

3. Characteristics ofall wetlands adjacent to the tributary (ifany)
All wetland(s) being consider.d in th" cumulative an;ysis: @
ApproximateÍy ( - 

) acres in total are being considered in the cumulative analysis.



c.

For each wetland, specif the following:

Directly abuts? (YA.l) Size (in acres) Directly abuts? (YA.l) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristic5 Þerformed

by any wetlands adjacent to the tributary to determine ifthey cal integrity

of a TNW. For each of the following situations, a significant n its adjacent

wetlands, has more than a speculative or insubstantial effect on a TNW'

Considerations when evaluating significant nexus include' but a y ofthe flow

ofwater in the tributary a and the functions performed by the tributary and all its adjacent

wetlands. It is not approp nt nexus basetl solely on any specific threshold ofdistance (e'g' between a

tributary and its adjacent tary and the TNw). similarly, the fact an adjacent wetland lies within or

outside of a floodplain is n ignificant nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

¡ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, ,uóh u, feeding, nesting, ,pu*ning, or rearing young for species that are present in the TNW?

. Does the tributary, in combiñation *ith it, adjaclent wetlanás (ifany), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?

¡ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RP\ü that has no adjacent wetlands and flows directly or indirectly into TNWs' Explain

findings ofpresence o. ub"r.n.. ofsigniflrcant nexus below, based on the tributary itself, then go to Section III D: '

Z. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs. Explain findingJof presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPrÙ. Exptain findings of

presence or absence of significant nexus below, based on the tributary in combination with all of its adj acent wetlands, then go to

Section III.D:

4, Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1 TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E tNWs: linear feet width (ft), Or, acres.

lf, Wetlands adjacent to TNWs: acres.

2. RPrÙs that flow directly or indirectly into TN\ils.

ü i;il;; åf Ñw, *tr.re tributãries rypically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:
U rriù"iárí., of rNw where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conctusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonallY:

D.



provide estimates for jurisdictional waters in the review area (check all that apply):

f Tributary waters: linear feet width (ft).

I Otner non-wetland waters: acres.

Identifu tYPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into TN\üs'

i! wu¡..¡"¿v that is nor u Ñw or an RpW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

- tNW is jurisdictional. Data supporting this conclusion is prc vided at Section III.C'

provide estimates for jurisdictional waters within the review area (check all that apply):

I Tributary waters: linear leet width (ft)'

E Oth.t non-wetland waters: acres'

Identifu tYPe(s) of waters:

Wet indirectlY into TNWs'

E as adjacent wetlands'
es typicatly flow year-round. Ptovide data and rationale

D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

I wetlands directly abutting an Rp'w where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section III.D.z,above. Provide rationale indicating that wetland is directly

abutting an RPW:

provlde aqeageestimates for jurisdictional wetlands in the review area: acres,

Wetland g an RPW that flow directly or indirectly into TNWs'

ü'Vd , but *h"n considered in combination with the tributary to which they are adjacent

and ds, have a signiflrcant nexus with a TNW are jurisidictional, Data supporting this

conclusion is provided at Section III'C.

Provide acreage estimates forjurisdictional wetlands in the review area: acfes.

wetlands adjacent to non-RPWs that flow directly or indirectly into TNW-s.

E 
'w;ìi;;îuã.1u..ntto 

such waters, and have whËn consideredln combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a signihcant nexus with a TNW are jurisdictional'Data supporting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres'

emains j urisdictional.
the U.S.," or

gories presented above (1-6), or

e (see E below)'

E. ISOLATED UNTERSTATE OR INTRA-STATEI \ilATERS, INCL]JDING ISOLATED \ilETLANDS' THE USE'

JLD AFFECT INTERSTATE COMMERCE,INCLUDING ANY

s for recreational or other purposes.

in interstate or foreign commerce.

tries in interstate commerce'

sSee Footnote # 3
nio complete the aralysis refer to thekey in Section IILD.6 of the Instructional Guidebook.
r0 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will eìevate the action to Corps and EPA HQ for

review consistent with the procãss desciibed in the CorpslÛPÃ, Memorandum Regarding CllA Act Ju¡isdiclion Following Rapanos'

3.

5.

6.

1



Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (fQ.

I Ottt.t non-wetland waters: acres'

Identif, type(s) of waters: impoundments.

S Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

i! 
- 
ìip"À1ãi *.tlund, *.r. ur..r..d within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

- Wãtland Delineation Manual and,/or appropriate Regional Supplements.

I Review æea included isolated waters with no substantial nexus to interstate (or foreign) coÍlmerce.

- - prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR)'

E Wut.., ãã not meet the "signiflrcant Nexus" standard, where such a flrnding is required for jurisdiction. Explain:

E òther: qexplain, if notcoveiedabove): Isolated wetland t has no connection to waters of theU'S"

provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:

provide acreageestimates for non-jurisdictional waters in the review areathatdo not meet the "signiflrcant Nexus" standard, where such

width (ft).

resource:

s[',cTlON lV: DATA SOURCES.

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case flrle and, where checked

and

m applicant/consultant: Location' JWOUS '

B icanlconsultant'

E Office concurs with data sheets/delineation report.

! Ofüce does not concur with data sheets/delineation report.

Data sheets prepared bY the CorPs:

Corps navigable waters' studY:

U.S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

! usas 8 and 12 digit HUC maps.

U-S. Geological Survey map(s)' Cite scale & quad name: Harman l:24'000'
USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMAÆIRM maps:

1O0-year Floodplâin Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):" " - 
ã. -X Ott ., Q.Iame a Datej:Site photos from held visit, taken April 9, ard23,2009, January 18, and April 9,2012'

Previous determination(s). File no. and date ofresponse letter:

Applicable/supporting case law :

Applicable/supporting scientiftc literature:

Other information (please specif,):

B. ADDITIONALCOMMENTSTOSUPPORTJD: Thecoordinatesofisolatedwetland I is37'2525,82'2lT0 TheRussellFork

River, is located at approximately,37.2427,Ì2.32}l,approximately l0 river miles downstream near the town of Haysi'

E
H

H

H
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APPROVED JURISDICTIONÄL DETERMINATION FORM
U.S. Army CorPs of Engineers

This form should be completed by following the instructions provided in Section Iv of the JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Of{ice, NAO-2012-01917

Isolated Wetland-2

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A

center coordinates of site (latllong in degree decimal format): Lat'36,2698" [, Long' 82'2224"w'

Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

X Check ifmap/diagrám ofrãview area and/or potentiatjurisdictional areas is/are available upon request.

ñ ilii;¡;il:;;i.r(e.g.,offsitemitigationsites,dispósalsites,etc.,.)areassociatedwiththisactionandaretecordedona
different JD form.

D. REVIE\ü PERFORMED FOR SITE EVALUATION (CTIECK ÄLL THAT APPLY):

[l Otnce (Desk) Determination. Date:

E ¡i.f¿ O.r.r,,-,ination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and23,2009, January l8'

and April 9,2012.

SECTION II: SUMMARY OF FINDINGS
¡. NTI¡. SNCTION 10 DETERMINATION OF JURISDICTION'

There@,,navigablewatersoftheus."withinRiversandHarborsAct(RHA)jurisdiction(asdefinedby33cFRpart329)inthe
review area. lRequired]

n Waters subiect to the ebb and flow of the tide.

ö W;;;;; ö,-.,Ln¡y used, or have been used in the past, or may be susceptible for use to transpoft interstate or foreign commerce'

Explain:

B. C\ryA SECTION 404 DETERMINATION OF JURISDICTION.

There [@ ,,waters of the IJ.S." within Clean Water Act (CWA) jurisdiction (as defìned by 33 CFRpart 328) in the review area f,Requirefl

1. Waters of the U.S'
a' Indicate presence ofwaters ofU.S. in review area (check all that apply): '

rectlY or indirectlY into TNVy's

Ws
or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U'S' in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres'

Wetlands:

c. Limits (boundaries) of jurisdiction based on: EIM
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

Bi- p;i*f,;ily ¡uiìrài.tionur waters and/or wetlands were assessed within the review area and determined to be not jurisdictional'

Explain: Isolated wetland 2 is approximatetly 0.07 acres. It is not connected to waters of the U.S' and is not considered

j urisdictional.

I Boxes checked below shalt be supported by completing the appropriate sections in Section III below.
, For purposes ofthis form, an Rpw is defined as a tribJtary ttrat is not a rNw and that rypically flows year-round or has continuous flow at least "seasonally''

(e.g, typically 3 monúrs)
r Supporting documentation is presented in Section lll.F
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SECTION III: CWA ANALYSIS

A, TNWS AND WETLANDS ADJACENT TO TNWS

TheagencieswillassertjurisdictionoverTNWsandwetlandsadjacenttoTNWs' IftheaquaticresourceisaTN'w,complete

Section IILA.I and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNIW, complete Sections III'A'l and 2

and Section III'D'1.; otherwise, see Section III'B below'

TN\ry
Identiff TNW:

Summarize rationale supporting determination :

Wetland adjacent to TflW
Summarize iationale supporting conclusion that wetland is "adjacent":

L

a

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

The agencies will assert jurisdiction over non-navigable tributaries of rNWs where the tributaries are "relatively permanent

tvâters,, (Rp\üs), i.e, tributaries that typically flowlear-round or have continuous flow at least seasonally (e'g', typically 3

months). A wefland that directly abuts an Rpw is ãlso jurisdictional. If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section IILD.2. If the aquatic..rou... is a wetland directly abutting a tributary with perennial flow'

skip to Section III.D.4'

t to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

in the record any available information that documents the existence ofa significant nexus between a

utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable wâter, even

though a significant nexus finding is not required as a matter of law'

a¡s

sig
uta 

is
ses,

its tovers â tributary with adjacent wetlands, complete Section III.B.I for

the tributary, Section I[I.B,2 for any onsite wetlands, and section IILB.3 for all wetlands adjacent to that tributary' both onsite

and offsite, The determination wheiher a significant nexus exists is determined in Section III.C below'

1. Characteristics of non-TNWs that flow directly or indirectly into Tlrlw

(i) General Area Conditions:
-Watersneo srte: @
Dratnagearea: @
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) RelationshiP with TNW:

E Tributarv flows directly into TNW.

Ei r.iuututy flows through M tributaries before entering TNW'

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TNW.
river miles from RPW.
aerial (straight) miles from TNW.
aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identi$ flow route to TNW5:
Tributary stream order, if known:

1 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional feahrres generally and in the arid

Westj 
Flow route can be described by identirying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW



! Artinciat (man-made). ExPlarn:

! Manipulated (man-altered)' Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet

Averase deoth: feet

nu"rug. sloe slopes: ffiffifi.
Primary tributary substrate composition (check all that apply):

E sitts n sands

! cobbles I Gravel

I Bedrock ! Vegetation ' TypelYo cover"

! other. Explain:

Tributary condition/stability [e'g,, highty eroding, sloughing banks] Explatn:

Presence of rurVriffle/pool complexes. Explain:

Tributarygeometry: EM
Tributary gradient (approximate average slope): %

(c) Flow:
fributary provides for: @
Estimate average nu*b.ilffl-* events in review arealyear: ffffi

Describe llow regime:

Other information on duration and volume:

Surface flow is: ftffi. Chatacteristics:

Subsurface flow: f@. Explain findings:

E Oy. (or other) test Performed:

Tributary has (check all that apply):

! eed and banks

! OgWtr¡6 (check all indicators that apply):

! clear, natural line impressed on the bank

! changes in the character of soil

I shelving

I vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

! sediment dePosition

! water staining

! other(list):

! Discontinuous OHWM.7 ExPlain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

g Higl, Tide Line indicated by: u y1r.un High water Mark indicated by:

- n îil or scum line along shore objects ! survey to available datum;

n nn. shell or debris dèposits (foreshore) ! physical markings;

Ei physical markings/chåracteristics I vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterízetributary (e.g., water color is clear, discolored, oily ñlm; water quality; general watershed characteristics, etc')'

Explain:
Identify specific pollutants, if known:

! Concrete

! Muck

¡
¡
¡!
n
n
n

the presence oflitter and debris

destruction of terrestrial vegetation

the presence of wrack line

sediment sorting
scour
multipte observed or predicted flow events

abrupt change in Plant communitY

6A natural or man-made discontinuity in the OHWM does not necessarily swer jurisdiction (e.g., where the strean temporarily flows underground, or where

theOHWMhasbeenremovedbyder,elopmentoragricuttrai practices)'wheréthere isabreãtintheOHWMthatisunrelatedtodrewaterbody'sflow

iegime G g., flow over u ro.tlui.rop orihrough a c-ulvert), thå agerrcies will look for indicators offlow above andbelow the break'

?lbid



(iv)BiologicalCharacteristics.Channelsupports(checkallthatapply):' ' 
n ñiparian corridor. Characteristics (type, average width):

tr Wetlandfringe, Characteristics:

! Habitat for:

! Federatly Listed species. Explain findings:

! Fish/spawn areas' Explain findings:

Ú Otherènuironmentally-sensitive species' Exptain findings:

! Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TN1V

(i) PhysicalCharacteristics:
(a) General Wetland Characteristics:

ProPerties:
Wetland size: acres

Wetland tYPe. ExPlain: .

Wetland qualitY. ExPlain: .

Project wetlands cross or serve as state boundaries Explain:

Surface flow is: EEEW
Characteristics:

Subsurface flow: @. Explain frndings:

! Oy. (or other) test Performedi

Wetland Adj acenc)' Determination with Non-TN'W :

! Directly abutting

! Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW'

Estimate approximate location of wetland as within the @ floodplain.

(ii) Chemical Characteristics:
Characlerizewetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). ExPlain:

Identify specific pollutants, if known:

(iii) Biological Characteristics' \üetland supports (check all that apply):
' ' 

! niparian buffer. Characteristics (type, average width): '

! Vegetation type/percent cover. Explain: '
¡ Habitat for:

! Federatly Listed species. Explain frndings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive specles' Explain findings:

! Aqu atic/wi ldli fe diversity' Exp lain findings :

3. Characteristics of all wetlands adjacent to the tributary (if any)

All wetland(s) being consider.d in th" cumulative unätysis' ü[@
Approximateíy ( 

" 
) acres in total are being considered in the cumulative analysis.

(b)

(c)



For each wetland, specify the following:

Directly abuts? (YA{) Size (in acres) Directlv abuts? (Y/l{) Size (in acres)

C.

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A signi{icant nexus analysis will assess the flow characteristics performed

by any wetlands adjacent to the tributary to determine ifthey cal integrity

of a TNW. For each of the following situations, a significant n its adjacent

wetlands, has more than a speculative or insubstantial effect on a TNW'

Considerations when evaluating significant nexus include, but a ofthe flow

of water in the tributary a functions performed by the tributary and alr its ad.iacent

wetlands, It is not âpprop based solely on any specific threshold ofdistance (e.g' between a

tributary and its adjacent the TNW). similarly, the fact an adjacent wetland lies within or

outside of a floodPlain is n t nexus'

Draw connections between the features docu mented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to waters reaching

¡ Does the trib etlands (ifany)' cle support functions for fish and

other species earing young fo n the TNW?

.Doesthetribetlanás(ifany),fernutrientsandorganiccarbonthat
support downstream foodwebs?

. Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical' or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TNWs' Explain

findings ofpresence or ab"sence ofsignificant nexus below, based on the tributary itself, then go to Section III'D: '

2. Signilicant nexus findings for non-RPW and its adjacent wetlands, where the non-RP\ü flows directly or indirectly into

TNWs. Explain findings of presence o, absence oirignin.unt nexus úelow, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW' Explain findings of

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section IILD:

4. Significant nexus findings for seasonal RPW'.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

l. TNWs and Adjacent Wetlands. Check atl that apply and provide size estimates in review area:

I tNWs: linear feet width (ft), Or, acres'

E Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs'

ùii iiiú"i*i., àr ñw, *tr.re tributãries typicaily flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

6 r.iù"i^rí.r oifNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section 1II.B. Provide rationale indicating that tributary flows

seasonallY:

D.



provide estimates forjurisdictional waters in the review area (check all that appty):

I Tributary waters: linear feet width (ft).

l[ Otner non-wetland waters: acres'

Identify tYPe(s) of waters:

Non-RP\ils8 that flow directly or indirectly into TNWs'

I Waterbody that is not a Ñw or an RpW, but flows àirectly or indirectly into a TNW, and it has a signihcant nexus with a

- :I-NW is jirisdictional. Data supporting this conclusion is prc vided at Section III'C'

provide estimates for jurisdictional waters within the review area (check atl that apply):

f Tributary waters: linear leet width (fl).

I Other non-wetland waters: acres.

Identi! tYPe(s) of waters:

rwetl ow directly or indirectly into TNWs'

E ejurisdictional as adjacentwetlands'
wheretributariestypicallyflowyear-round.Providedataandrationale
I in Section IILD.j,'abovè. Provide rationale indicating that wetland is

directly abutting an RPW:

f,f, Wetlands directly abutting an RpW where tributaries typically flow "seasonally," Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section III.ó), above. Provide rationale indicating that wetland is directly

abutting an RPW:

provide acfeageestimates forjurisdictional wetlands in the review area: acres.

Wetland an RPW that flow directly or indirectly into TN'Ws'

E 
'il 

but when considered in combination with the tributary to which they are adjacent

and s, have a signiircant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section IILC.

provide acreage estimates forjurisdictional wetlands in the review æea: acres.

Wetlands adjacent to non-RPWs that flow y into TN\Vs'

E 
'w;Ñï 

uã;u".nt to such waters, and h ln combination with the tributary to which they are adjacent and

with similarly situated adjacent wetland nexus with a TNW are jurisdiction al. Dafa suppofting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the teview area: acres'

emains j uri sdictional.
f the U.S.," or
gories presented above (l-6)' or

e (see E below).

INCLUDING ISOLATED \ryETLANDS, THE USE'

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

for recreational or other purposes'

in interstate or foreign coÍlmerce'
tries in interstate commerce.

sSee Footnote # 3.
oïo comptete the aralysis refer to thekey in Section III.D 6 0fthe Instructional Guidebook'
r,, prior to asserting or declining cwA jurisdiction based solely on this category, corps Districts will elevate the action to corps and EPA HQ for

review consistent ìvith the procã.. der"iibed in the CorpslDPÃ Memorandum Regarding Cll/A Act Jurisdiclion Following Rapanos'

3.

4.

5.

6.

1



Identify water body and summarize rationale supporting determination:

provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).

frl Other non-wetland waters: acres.

Identif, type(s) of waters: impoundments'

I wetlands: acres.

F. NON-JURISDICTIONAL \ryATERS, INCLUDING WETLANDS (CHECK ALL THAT ÄPPLY):

iÙ ìf p"t;;1t.i *luun¿, were assesse d within the review are4 lese areas did not meet the criteria in the 1987 Corps of Engineers

Wètland Delineation Manual and/or appropriate Regional

fl Review area included isolated waters with no substantial (or foreign) colnmelce.

! prior to the Jan 200 1 Supreme Court decision in "S w area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

U Waters do not meet the ,,Sig;ificant Nexus" standard, where such a finding is required for jurisd_iction. Explain:

El ö,f*r' t.-plain, if not .ou"l..d above): Isolated wetland 2 has no connection to waters of the U'S"

provide acreageestimates for non-jurisdictional waters in the review area, where the sole potential basis of .jurisdiction is the MBR

factors (i.e., presence of migratory birds, presence of endangered species, use of water forirrigated agriculture), using best professional

width (ft).

esource:

provide acreageestimates for non-jurisdictional waters in the review area that do not meet the "significant Nexus" standard, where such

width (ft).

resource:

SECTTON IV¡ DATA SOURCES.

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case hle and' where checked

and

E applicanVconsultant: Location' JWOTIS '

E icant/consultant'

! Office does not concur with data sheets/delineation report'

Data sheets prepared bY the CorPs:

Corps navigable waters' studY:

U.S. Geological Survey Hydrologic Atlas:

n uscs NHD data.

! uscs 8 and 12

US. Geological Su scale & quad name: Harman l:24,000'

USDANatural Res ion Service Soit Survey Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMAÆIRM maps:
100-year Floodplàin Elevation is: (Ì.{ational Geodectic vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):^ " ' - ã.EOtn".Ña..aDatej:Sitephotosfromfieldvisit,takenApril 9,and23,2009,January lS,andApril 9,2012'

Previous determination(s). File no, and date ofresponse letter:

Applicable/supporting case law :

App licable/supporting scientihc literature :

Other information (please specif,):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinares of isolated werland 2 is 37 .2545' 82.2158. The Russell Fork

River, is located at approximately ,37.2427,82,3201, approximately l0 river miles downstream near the town of Haysi'

H
E

E
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This fom shoutd be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRI6T 6FFICE, F1LE NAME, AND NUMBER: usACE Norfolk District, Abingdon Field office, NAo-2012-01917

Isolated Wetland-3

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A

cenrer coordinates of site (lavlóng in degree decimal format): r*. i6.26g8'[, Long' 82'2224" w'
Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of ne arest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

Et Ctr..t if map/diagrám of ieview area andlor potential jurisdictional areas is/are available upon request

fi ði;;;i ii 
"in'.rlia.r 

(e.g., offsite mitigation sites, disposal sites, etc. . . ) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

lll Office (Desk) Determination. Date:

Ë ilffi;.ràilua.". Dare(s): Field determination made by staff of D,R. Allen & Associates on April 9 and23,2009, January 18,

and April 9,2012.

SECTION II: SUMMARY OF FINDINGS
I. NTIA. SECTION 10 DETERMINATION OF JURISDTCTTON'

Thereffi,.navígablewatersoftheU.s"withinRiversandHarborsAct(RHA)jurisdiction(asdefinedby33CFRpart329)inthe
review area. lRequirefl

m Waters subiect to the ebb and flow of the tide'

ffi w;;;; ä""'p-r.r"ntry used, or have been used in the past, or may be susceptible for use to transpoft interstate or foreign commerce'

ExPlain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There @ ,,waters of the (J.5.,' within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area lRequiredl

l. Waters of the U.S.
a. Indicate presence ofwaters ofu,s. in review area (check all that apply): I

rectlY or indirectlY into TNWs
Ws

or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U.S' in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: EM
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

H 
'p;?il;iù 

jurisdictional watèrs and/or *èttan¿. íere assessed within the review area and determined to be not jurisdictional.

Explain: Isolated wetland 3 is approximatetly 0.23 acres. It is not connected to waters of the U.S. and is not considered

jurisdictional.

I Boxes checked below shall be supported by completing ûre appropriate sections in Section III below.
, For purposes ofthis form, an Rpw is defined * ã t,ibutury thåt is not a ruw and that typically flows year-round or has continuous flow at leæt"seasonalll'

(e g., typically 3 monfts).
I Supporting documentation is presented in Section III.F.

E4REGGCT
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sF.cTlON lll: CWA ANALYSIS

A. TIr{Ws AND WETLANDS,{DJACENT TO TNWs

TheagencieswillassertjurisdictionoverTNWsandwetlandsadjacenttoTNWs' fftheaquaticresourceisaTNW,complete

Section III.A.I and section 1II.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete sections III'A'1 and 2

and Section III.D.1.; otherwise, see Section III'B below'

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
summarize iationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT TS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established undet Rapanos have been met'

The agencies will assert jurisdiction over non-navigabl ent

waters" (RPt#s), i.e. tributaries that typically flow yea

months). A wetland that directly abuts an RPW is also ound

lpereníiat¡ flow, skip to Section III'D.2. If the aquatic resourc olY'

skip to Section III.D'4.

A weflantl that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. corps districts and

EpA regions will include in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable water, even

though a sìgnificant nexus finding is not required as a matter of law.

D will req
wetlands,
ignificant
ther the r rS

atributarywithadjacentwetlands,completeSectionlll.B'lfor
nIII'B.3forallwetlandsadjacenttothattributary,bothonsite

sts is determined in Section III'C below'

l. characteristics of non-TNWs that flow directly or indirectly into TNW

() General Area Conditions:
walersncu '2"' @
úratnagearea: @
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

n Tributarv flows directly into TNV/.

Ei r¡uutó flows througÎ @ tributæies before entering TNW'

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TNW.
river miles from RPW.
aerial (straight) miles from TNW'
aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identiff flow route to TNW5:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West
, FIow route can be described by identifling, e.g, tributary a, which flows through tïe review area, to flow into tributary b, which then flows into TNW



(b)

! Manipulated (man-altered)' Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Average dePth: feet
Average side sloPes: E@'

Primary tributary substrate composition (check atl that apply):

! sitts ! Sands

! cobbles

! Bedrock

n Other. Explain:

Tributary condition/stability [e.g', highly eroding' sloughing banks]' Explain:

Presence lexes. ExPlain:

Tributary
Tributary average sloPe): o/o

(c) Ftow:
ttiUututy provides for: @
Estimate average number of flow events in review area/ y ear : EEffi

Describe flow regime:
Other information on duration and volume:

Surface flow is: El[@. Characteristics:

Subsurface flow: f,@. Explain findings:

n Oy" (or other) test Performed:

Tributary has (check all that apply):

! se¿ and banks

! OHWUU (check all indicators that apply):

! clear, natural line impressed on the bank

! changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

E sediment deposition

! water staining

! other(list):

fl Discontinuous OHWM.7 ExPlain:

If factors other than the OHV/M were used to determi check all that apply):

I Higtr Tide Line indicated bY: E
n oil or scum line along shore objects

Ú n". shell or debris deposits (foreshore) E physical markings;

I physical markings/chåracteristics ! vegetation lines/changes in vegetation types,

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterizetributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc )'

Explain:
Identify specific pollutants, if known:

! Gravel

! Vegetation. TYPelYo cover"

E Concrete

E Muck

! ttre presence of litter and debris

¡ destruction of terrestrial vegetation

! ttre presence ofwrack line

¡ sediment sorting

n scour

! multiple observed or predicted flow events

tr abrupt change in Plant communitY

6A natural or man-made discontinuity in the oHWM does not necessarily sever jurisdiction (e.g., where the stre¿m temporarily flows underground' or where

the 9HWM has been ."*ou.Juy de'rælopment or agricuror;i ;ractices)' wheré there is a break in the OHWM that is unrelated to the waterbody's flow

,.Ái*.t g.,flowoverarocko,ic.oporìhroughaðulvert),thàagerrcieswilllookforindicatorsofflowaboveandbelowthebreak'
ttbid



(iv)BiologicalCharacteristics'Channelsupports(checkallthatapply):' ' 
! ñiparian corridor. Characteristics (type, average width):

! Wetlandfringe. Characteristics:

! Habitat for:

fl Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

I Otherènvironmentally-sensitive species Explain findings:

fl Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:

'Wetland size: acres

Wetland tYPe. ExPlain: ,

Wetland qualitY. ExPlain: .

Project wetlands cross ot serve as state boundaries' Explain:

Surface flow is: Eþ[@
Characteristics:

Subsurface flow: EM. Explain findings:

! Dye (or other) test Performed:

Wetland Adjacency Determination with Non-TNW:

! Directly abutting

! Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection' ExPlain:

! Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the f@ floodplain.

(ii) Chemical Characteristics:
Characterizewetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). ExPlain:

Identi$ specihc pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
' ' 

tr Riparian buffer. Characteristics (type, average width): '

! Vegetation type/percent cover. Explain: .

! Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species' Ex

I Aquatic/wildl ife diversity. Explain findings:
Explain findings:

(b)

(c)

3. Characteristics of all wetlands adjacent to the tributary (if an¿l-
Atl wetland(s) being considered in the cumulative anâlysis: IEM
Approxlmateiy ( ) acres in total are being considered in the cumulative analysis.



C,

For each wetland, specifl the following:

Directly abuts? (Y/ftr) Size (in acres) Directly abuts? (Y,ô{) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMIN.ATION

A significant nexus analysis will assess the flow characteristics

by any wetlands adjacent to the tributary to determine ifthey
oi a fÑW. For each of the following situations, a significant n

wetlands, has more than a speculative or insubstantial effect on

Considerations when evaluating significant nexus include, but a

ofwater in the tributary a functions performed by the tributary and ail its adjacent

wetlands. rt is not approp based sorery on any specific thresho_rd of distance (e.g. between a

tributary and its adjacent the TNW). Similarly, the fact an adjacent wetland ries within or

outside ofa floodPlain is n t nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Røpanos Guidance and

discussed in the Instructional Guidebook, Factors to consider include, for example:

r Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduc waters re

¡ Does the tributary, etlands (i tat and lifecycle support functions for fish and

other species, such earing yo are present in the TNW?

¡ Does the tributary, etlands (i acity to transfer nutrients and organic carbon that

suppoft downstream foodwebs?
. Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biotogical integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

l. significant nexus lindings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TN'ws' Explain

findings ofpresence or ab"sence ofsignificant nexus below, based on the tributary itself, then go to Section III'D: '

2. Significant nexus findings for non-RpW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs. Explain findings of presence or absence ãi rilnin.unt nexus úelow, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RP\ü but that do not directly abut the RPW' Explain findings of

presence or absence ofsignif,rcant nexus below, based on the tributary in combination with all of its adiacent wetlands, then go to

Section III.D:

4. Signiflrcant nexus fìndings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ÄRE (CHECKALL

THAT APPLY):

l. TltWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

f .I-t lWs: linear feet width (ft), Or, acres'

[l Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs'

ü iil;";i.; árñw. *t.re triburãries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:
E r.iù"i"rí", orruw where tributaries have continuous flow "seasonally" (e,g., typically three months each year) are

jurisdictional, Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonallY:

D.



6.

provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft),

f Other non-wetland waters: acres.

Identifl tYPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs'

tÍ' ùi".uo¿v that is not a rÑw or an RpW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is júrisdictional. Data supporting this conclusion is pr< vided at Section III.C'

provide estimates for jurisdictional waters within the review area (check all that apply):

S Tributary waters: linear leet width (ft).

El Oth.t non-wetland waters: acres.

IdentifY tYPe(s) of waters:

Wetland indirectlY into TNWs'

E W.t as adjacent wetlands'
es typically flow year-round. Provide data and rationale

D.j,^abovè. Provide rationale indicating that wetland is

directlY abutting an RPW:

I Wetlands directly abutting an Rpw where tributaries typicatly flow "seasonally." Provide data indicating that tributary is

seasonal in section III.B and rationale in Section III.ó.i, abõve. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetland an RPW that flow directly or indirectly into TNWs'

E 
" 
W;ì but when considered in combination with the tributary to which they are adjacent

and s, have a signifrcant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

provide acreageestimates forjurisdictional wetlands in the review area: acres.

\iletl Ws tha Y into TNWs'ú*' m:t ;ï:iifî'ffi,î':iJT:i:'å,îlî"""iï tsläi,jii"åiülüï* -o

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres'

emains jurisdictional.
f the U.S.," or
gories Presented above (l-6), or

e (see E below).

TNCLUDING ISOLATED WETLANDS, THE USE'

AFFECT INTERSTATE COMMERCE' INCLUDING ANY

for recreational or other purposes.

in interstate or foreign commerce.

tries in interstate commerce.

sSee Footnote # 3.
nïo complete the malysis refer to the key in Section III.D 6 of the Instructional Guidebook
r0 prior to asserting or declining crilA jurisdiction based solely on this category, corps Districts will elevate the action to corps and EPA HQ for

review consistent with the procãss desciibed in the corpslBpL Memorandum Regarding cwA Act Ju¡isdiction Following Rapanos'

3.

4.

5.

,f



Identifywaterbodyandsummarizerationalesupportingdetermination:

provide estimates forjurisdictional waters in the review area (check all that apply):

!l tributary waters: linear feet width (ft)'

lfl Ottler non'wetland waters: acres.

Identify type(s) of waters: impoundments'

I Wetlands: acres.

F. NON-JURISDICTIONAL WÄTERS, INCLUDING WETLANDS (CHECK ALL THAT ÄPPLY):

lJ- ìip"¿;ti"iwetlands were assessed within the review are4 lese areas did not meet the criteria in the 1987 corps of Engineers

- Wètland Delineation Manual and/or appropriate Regional
p Review area included isolated waters with no substantial (or foreign) commefcc'

! prior to the Jan 200 I supreme court decision in "s w area wiuld have been regulated based solely on the

"Migratory Bird Rule" (MBR).

ffi Waters do nor meet the ,.Sig;ificant Nexus" standard, where such a finding is required for jurisdiction. Explain:

El ö,f*", t.-plain, if not .ou"i.d above): Isolated wetland 3 has no connection to waters of the U'S"

provide acreageestimates for non-jurisdictional waters in the review area, where the sole potential basis of.iurisdiction is the MBR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterfor irrigated agriculture), using best professional

width (ft).

esource:

ewareathatdonotmeetthe..SignificantNexus,'standard,wheresuch

width (ft).

resource:

SECTIONIV: DATA SOURCES.

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and' where checked

and requested, aPProPri

XN vïnr. otans. olots f of the applicant/consultant: Location' JWOUS '

El ouo itt".t. pi.pu, the applicanVconsultant'

E Ot¡ce concurs ort'

! Of¡ce does not concur with data sheets/delineation report'

I Data sheets PrePared bY the CorPs:

f Corps navigable waters' studY:

E U.S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

man 1:24,000'
. Citation:

Vertical Datum of 1929)

ld visit, taken April 9, and 23, 2009, J anuary I 8, and April 9' 20 12'

Previous determination(s). File no. and date of response letter:

Applicable/supporting case law:

Applicable/supporting scientifi c literature:

Other information (please specif, ) :

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 3 is37.2561,82.2152' The RussellFork

River, is located at approximately , 37 .2427 , 82.3201, approximately l0 river miles downstream near the town of Haysi'

ü
H
E
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APPROVED JURISDICTIONAL DETERMINATION FORM

U.S. Army CorPs of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Fotm Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: usACE Norfolk District' Abingdon Field office' NAO-2012-01917

Isolated Wetland-4

C. PROJECT LOCATION AND BACKGROUND INFORMÄTION:

State: VA County/parish/borough: Buchanan City:N/A

Cenrer coordinates of site (latllong in degree ¿..iÃuf foro'ut¡: f *. iø.2ø58' [, Long' 82'2224" W'
Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate 2

X' ðt..f.if sdictional areas is/are available upon request.

ffi ði,;;i; i¡ sites, erc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

[l Oince (Desk) Determination. Date:

B r,iet¿ Dererminarion. Date(s): Field determination made by staff of D.R. Atlen & Associates on April 9 and23 2009 ' January l8'

April 9, and SePtember 21, 2012.

SECTION II: SUMMARY OF FTNDTNGS

A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There @ ,,navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 cFR part 329) in the

review area. lRequiredl
[l Waters subject to the ebb and flow of the tide'

ü wur.r, *. pr.sently used, or have ¡..n ur.J in the past, or may be susceptible for use to transport interstate or foreign commerce'

ExPlain:

B. C\ryÄ SECTION 404 DETERMINATION OF JURISDICTION'

There [@ ,,waters of the U.s.,, within Clean warer Act (CWA) jurisdiction (as defìned by 33 cFR part 328) in the review area lRequirefl

1. Waters of the U'S.
a. Indicate presence ofwaters ofU.S. in review area (check all that apply): l

rectlY or indirectlY into TNWs
Ws

or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U'S' in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres'

Wetlands:

c. Limits (boundaries) of jurisdiction based on: tM
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

iåi p;î;tt;ily jurisdictionat watèrs and/or wetlands were assessed within the review area and determined to be not j urisdictional'

Explain: Isolated wetland 4 is approximatetly 0.28 acres. It is not connected to waters of the U'S' and is not considered

j urisd ictional.

I Boxes checked below shall be supported by completing flre appropriate sections in Section III below

, For purposes of thrs f.orm, an Rpw is defined as atributary ttråt is notarNw andthattypically flows year-round or has continuous flow at least"seasonally''

(e g,, typicallY 3 monúrs)j 
Supporting documentation is presented in Section III.F'
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sF.cTIoN III: CWA ANALYSIS

A, TNWS AND\ilETLANDS ADJACENT TO TNWS

Theagencieswill assertjurisdictionoverTNWsandwetlandsadjacenttoTNWs. Iftheaquaticresourc€isaTNW'complete

section III.A.I and Section III.D.l. only; if the aquatic resource ii a wetland adjacentto a TNW' complete sections III'A'l and 2

and Section III.D.1.; otherwise, see Section III'B below'

l T¡IW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
summarize iationale supporting conclusion that wetland is "adjacent":

B. CHARACTERTSTTCS OF TRTBUTARv (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

The agencies will assert jurisdiction over non-navigable tributaries of rNWs where the tributaries are "relatively permanent

waters,, (Rpws), i.e. tributaries that typically flow-year-round or have continuous flow at least seasonally (e'g" typically 3

months). A. wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section IÍLD.2. If the aquatic...ou... is awetland directly abutting a tributary with perennial flow'

skip to Section III.D.4'

t to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

in the record any available information that doiuments the existence ofa significant nexus between a

utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

s frnding is not required as a matter of law'

is

atributarywithadjacentwetlands,completeSectionlll.B.lfor
n III.B.3 fãr all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III'C below'

1 Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watersneo stte, @
úratnagearea: @!
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) RelationshiP with TNW:

! Tributarv flows directly into TNW'

fi rriuutu'y flows througÎ @ trioutaries before entering TNW'

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TNW.
river miles from RPW.
aerial (straight) miles from TNW.
aerial (straight) miles from RPW.

ProJect waters cross or serve as state boundaries' Explain:

Identif, flow route to TNW5:
Tributary stream order, ifknown:

n Note that the Instructional Guìdebook contains additional information regarding swales, ditches, washes, and erosional features generally and ur the arid

West
5 Flow route can be described by identifying, e.g, tributary a, which flows through tle review area, to flow into tributary b, which then flows into TNw



n Artificial (man-made)' ExPlarn:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Averase deoth: feet
Rverage sloe slopes: fftffi'

Primary tributary substrate composition (check all that apply):

! sitts E Sands

! Cobbles ! Gravel

! Bedrock ! Vegetation. Typef/o co'veti

n Other. Explain:

! Concrete

n Muck

Tributary condition/stability [e.g., highly eroding, sloughing banks] Explain:

Presence lexes. ExPlain:

Tributary
Tributary average sloPe): Yo

(c) Flow:
triUutu.y provides for: ffi@$
Estimate average number of flow events in

Describe flow regime:

Other information on duration and volume:

Surface flow is: Efi[ffi. Characteristics:

review area./yea.'E&W

Subsurface flow: ffr@. Explain findings:

n Dye (or other) test Performed:

Tributary has (check all that apply):

! eeO and banks

! OUWtr¡u (check all indicators that apply):

! cleæ, natural line impressed on the bank

! changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

! sediment deposition

! water staining

! other(list):

n Discontinuous OHWM.7 ExPlain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that appty):

U gigtr Tide Line indicated by: U YL.un High Water Mark indicated by:

- ! ãif or scum line along shore objects fl survey to available datum;

I nn. shell or debris deposits (foreshore) ! physical markings;

fi physical markings/chåracteristics I vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterizetributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc')'

Explain:
Identify specific pollutants, if known:

!!
¡!
¡
tr
n

the presence of litter and debris

destruction of terrestrial vegetation

the presence of wrack line

sediment sorting
scour
multiple observed or predicted flow events

abrupt change in Plant communitY

6A natural or man-made discontinuity in the OHWM does not necessarily swer jurisdiction (e.g., where the streãn temporarily flows underground orwhere

the6HWMhasbeenremovedbyder,elopmentoragricultrralpractices) wherãthereisabreakintheOHWMthatisunrelatedtolhewaterbody'sflow

reg¡me (e g., flow over u ro.k1ut.rop orihrough a ãrlvert), thè agernies will look for indicators offlow above andbelow the break

tlbid



(iv) Biological Characteristics. Channel supports (check all that apply):
' - 

n ñiparian corridor. Characteristics (t pe, average width):

E'Wetland fringe. Characteristics:

! Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas' Explain flrndings:

! Other environmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity. Explain fi ndings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) PhysicalCharacteristics:
(a) General Wetland Characteristics:

ProPerties:
Wetland size: acres

Wetland tYPe. ExPlain: .

Wetland qualitY. ExPlain: .

Project wetlands cross or serve as state boundaries Explain:

Surface flow is: tE@
Characteristics:

Subsurface flow: fþ!@. Explain findings:

fl Oy. (or other) test Performed:

'Wetl and Adi acency Determination with Non-TNW :

! Directly abutting

! Not directly abutting

I Discrete wetland hydrologic connection. Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

(d)

lÏ,li;"ïi'lil;*,"
Estimate approximate location of wetland as within the fffi floodptain.

(ii) Chemical Characteristics:
Characlerizewetland system (e.g., water color is clear, brown, oil hlm on surface; water quatity; general watershed

characteristics; etc.). ExPlain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):' ' 
! Riparian buffer. Characteristics (type, average width): '

tr Vegetation type/percent cover. Explain: '

n Habitat for:

! Federally Listed species' Explain findings:

f| Fish/spawn areas. Explain frndings:

! Other environmentally-sensitive species. Explain findings:

! Aquatic/wildlife diversity. Explain findings:

3. Characteristics ofall wetlands adjacent to the tributary (ifan¡l-
Al1 wetland(s) being considerå in th" cumulative anâtysis: lüßÑ
Approximateiy ( - 

) acres in total are being considered in the cumulative analysis.

(b)

(c)



c.

For each wetland, specif' the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y,4'tr) Size (in acres)

summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristic5 Þerformed

by any wetlands adjacent to the tributary to determine ifthey cal integrity

of a TNW, For each of the following situations, a significant n its adjacent

wetlands, has more than a speculative or insubstantial effect on a TNW'

Considerations when evaluating significant nexus include' but a ofthe flow

ofwater in the tributary a and the functions performed by the tributary and all its adiacent

wetlands, It is not approp nt nexus based solely on any specific threshold of distance (e.g. between a

tributary and its adjacent tary and the TNW)- similarly, the fact an adjacent wetland lies within or

outside óf a floodplain is n ignificant nexus'

Draw connections between the features documented and the effects on the TNW, as identi{ied intheRapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

. Does the tributary, in combination with its a jacent wettands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduc rs reaching a TNW?

. Does the tributary, ds (if any), provide habitat and lifecycte support functions for fish and

other species, suðh g young for species that are present in the TNW?

. Does the tributary, ãr 1ifunyl, have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
. Does the tributary, in combination with its a jacent wetlands (if any), have other relationships to the physicat, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

l. significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TNWs' Explain

findings of presence or ab"sence of signiflrcant nexus below, based on the tributary itself, then go to Section III'D: '

2, Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TIrIWs. Explain findingJof presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RP\il but that do not directly abut the RPW' Explain findings of

presence or absence of significant nexus below, based on the tributary in combination with all of its ad.iacent wetlands, then go to

Section III.D:

4. Signifrcant nexus hndings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT \ryATERSMETLANDS ARE (CHECK ALL

TIIAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

[l tNWs: linear feet width (ft), Or, acres'

E Wetlands adjacent to TNWs: acres.

2, RPWs that flow directly or indirectly into TN\ils.

if ïil;;i;; år Ñw. *rr"re tributaries rypicalry flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

E rriOriãri.r-"?iNW where tributaries have continuous flow "seasonatly" (e,g., typicatly three months each year) æe

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonallY:

D.



provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft)'

I Other non-wetland waters: acres.

Identifl type(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs'

iI 
" 
ùì"ru"av that is not a rÑw or an Rpiv, but flows directly or indirectly into a TN'W, and it has a signifrcant nexus with a

TNW is júrisdictional. Data supporting this conclusion is prr vided at Section III C'

provide estimates for jurisdictional waters within the review area (check alt that apply):

I Tributary waters: linear leet width (ft).

fi Other non-wetland waters: acres.

IdentifY tYPe(s) of waters:

'Wetland indirectlY into TNWs'

U Wet as adjacent wetlands'
es typically flow year-round. Provide data and rationale

D.j, above, Provide rationale indicating that wetland is

directlY abutting an RPW:

l! Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section IILB and rationale in Section Ill.D:2, abóve. Provide rationale indicating that wetland is directty

abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acres'

Wetl g an RPW that flow directly or indirectly into TNWs'

E 
" 

, but *h.n considered in combination with the tributary to which they are adjacent

ds, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs tha tly into TN\W¡'

E 
"w.,i;;ï 

uã;u".nt to such waters, din combination with the tributary to which they are adjacent and

with similarly situated a jacent w nexus with a TNW are jurisdictional.Dara supporting this

conclusion is provided at Section III.C.

provide estimates forjurisdictional wetlands in the review area: acres.

emains jurisdictional'
f the U.S.," or
gories Presented above (l-6), or

e (see E below).

E. ISOLATED UNTERSTATE OR INTRA-STATEì WATERS,INCIUDING ISOLATED \ryETLANDS' THE USE'

JLD AFFECT INTERSTATE COMMERCE,INCLUDING ANY

s for recreational or other purposes.

in interstate or foreign commerce.

tries in interstate commerce.

sSee Footnote # 3.
eio complete the aralysis refer to thekey in Section III.D.6 of the Instructional Guidebook'
ru prior to asserting or declining cwA jurisdiction based solely on this category, corps Districts will elevate the action to corps and EPA HQ for

review consistent with the procãss described in the CorpslÙPÃMemorandum Regailing C\LA Acl lurisdiction Following Rapanos'

3.

4.

5.

6.

1



Identifywaterbodyandsummarizerationalesupportingdetermination:

provide estimates forjurisdictional waters in the review area (check atl that apply):

I tributary waters: linear feet width (ft).

I Ottrer non-wetland waters: acres.

Identify type(s) of waters: impoundments'

I Wetlands: acres.

F. NON-JURISDICTIONAL \ilATERS, INCLUDING \ryETLANDS (CHECK ALL THAT APPLY):

iù' ìf d;lt"i wetlands were assessed \À,ithin the review area, these areas did not meet the criteria in the I 987 corps of Engineers

Wèttand Delineation Manual and/or appropriate Regional Supplements,

E n""ì.* area included isolated waters wìth no substantial nexus to interstate (or foreign) commerce'

fl prior to the Jan 2001 supreme court decision in"swANCC," the review area wiuld have been regulated based solelv on the

"Migratory Bird Rule" (MBR).

lll waters do not meet the ,.Sig;ificant Nexus" standard, where such a finding is required for jurisd_iction. Explain:

E ötr*rit.-piát", if not.ou"i.¿ above): Isolated wetland 4 has no connection to waters of the U'S"

provide acreageestimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterfoiirrigated agriculture), using bestprofessional

width (ft).

esource:

ewæeathatdonotmeetthe..SigniflrcantNexus,,standard,wheresuch

width (ft).

resource:

sr'.cTIoN IV: DA.TA SOURCES'

A. suppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and' where checked

and
DK applicant/consultant: Location' JWOIJS '

E icanlconsultant'

! Omce does not concur with data sheets/delineation report'

H Data sheets prePared bY the CorPs:

I Corps navigable waters' studY:

ü U S. Geological Survey Hydrologic Atlas:

n uscs NHD data,

man l:24,000'
. Citation:

Vertical Datum of 1929)

ld visit, taken April 9, and23,2009, January 18, April 9' and

ter:
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B. ADDITIONAL COMMENTS TO SUppoRT JD: The coordinates of isolated werland 4 are37,2569'82.2154' The Russell Fork

River, is located at approximately , 37 .2427 , 82.3201, approximately 10 river miles downstream near the town of Haysi'



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army CorPs of Engineers

This form shoutd be completed by foltowing the instructions provided in Section IV of the JD Form Instructional Guidebook'

OVED JURÍSDICTTONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917

Isolated Wetland-5

C. PROJECT LOCATTON AND BACKGROUND INFORMATION:
State: VA County/parish./borough: Buchanan City: N/A

Center coordinares of site 0aVfáng in degree J..iã"f format): Lat. 36,2698" fl, Long. 82'2224" W'
Universal Transverse Mercator:

Name of nearest waterbody: Balts Lick Creek

Name of nearest Traditional Navigable V/ater (TNW) into which the aquatic resource flows: Russell Fork

Name of wate it Code (HUC): 05070202

lXl Check if areaandlor potentialjurisdictional areas is/are available upon request.
H

ñ Ci,".f. if mitigation sites, disposat sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

il Office (Desk) Determination. Date:

E r,iet¿ Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9 ar.d23 2009 ' 
January l8'

Aprit 9, and SePtember 21,2012.

SECTION II: SUMMÄRY OF FINDINGS
A. RHA SECTION 10 DETERMINÄTION OF JURISDICTION.

ThereS@,,navigablewatersoftheU.,S."withinRiversandHarborsAct(RHA)jurisdiction(asdefinedby33CFRpart329)inthe
rev iew area. l,Re q uir e fl

E Waters subject to the ebb and flow of the tide'

E W;;r, are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce'

Explain:

B. CWA SECTION 404 DETERMINATTON OF JURISDICTION'

There @ ,,waters of the (J.s.', within clean water Act (cwA) jurisdiction (as defined by 33 cFR part 328) in the review area' fRequirefl

1. Waters of the U'S.
a. Indicate presence ofwaters ofu.S, in review area (check all that apply): I

rectlY or indirectlY into TNWs
Ws

or indirectlY into TNWs
s that flow directty or indirectly into TNWs

or indirectlY into TN'Ws

isolated wetlands

b.Identify(estimate)sizeofwatersoftheU'S'inthereviewarea:
Non-wetland waters: linear feet: width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Eftsffi
Elevation of established OHV/M (if known):

2. Non-regulated waters/wetlands (check if applicable):

id p;i;;;ily ju.i.h.tionur watèrs and/or wèttands were assessed within the review area and determined to be not jurisdictional'

Explain: Isolated wetland 5 is approximatetly 0,09 acres. It is not connected to waters of the U'S' and is not considered

j urisdictional.

I Boxes checked below shall be srpported by compteting he appropriate sections in Section III below'
, For purposes oftlils f-orm, an Rpw is defined as a tributary ttråt is not a r¡¡w and that typically flows year-round or has continuous flow at least "seasonally''

(e.g, typicallY 3 monúrs)j 
Supporting documentation is presented in Section III F.
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SECTION III: CWA ANALYSIS

A. TNWS AND \üETLANDS ADJACENT TO TNWS

Theagencieswill assertjurisdictionoverTNWsandwetlandsadjacenttoTNWs. IftheaquaticresourceisaTNW'complete

Section IILA.I and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections II['A'1 and 2

and Section III'D.1.; otherwise, see Section III'B below'

1. TNW
IdentilY TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize iationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any' and it helps

determine whether or not the standards for jurìsdiction established under Rapanos have been met'

e tributaries of TNW ent

r-round or have cont
jurisdictional' Ifthe ound

i.rou... is a wetland ow'

skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RP\il requires a significant nexus evaluation' corps districts and

in the record any available information that documents tÍe existence of a significant nexus between a

utary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable water' even

s {inding is not required as a matter of law'

ists is determined in Section III'C below'

l.Characteristicsofnon-TNWsthatflowdirectlyorindirectlyintoTNW

(i) General Area Conditions:
walersneo r,z". @
Dratnage area: EIE
Average annual rainfall: inches

Average annual snowfall: inches

(ii) PhYsical Characteristics:
(a) RetationshlP with TNW:

! Tributary flows directlY into TNW'

Ei rriuututy flows through f@ triuutaries before entering TN'W'

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TNW'
river miles from RPW.
aerial (straight) miles from TNW.
aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries' Explain:

IdentiS' flow route to TNW5:
Tributary stream order, if known:

n Note that the Instructionat Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
, Flow route can be described by identifling, e.g, tributary a, which flows tluough tfre review area, to flow into tributary b, which then flows into TNW



(b)

! arti
I Manipulated (man-altered)' Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet

Average dePth: feet
Averale side slopes: EM.

Primary tributary substrate composition (check alt that apply):

É sittr ! sands

Ú cotut"r ! Gravel

! Bedrock ! Vegetation' Type/%o cover:

! Other. ExPlain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]' Explain:

Presence of run/riffl e/pool complexes. Explain :

Tributary geometry: ft@
Tributai gradient (approximate average slope): %

(c) Flow:
frlUutu.y Provides for: @
Estimate average number of flow events

Describe flow regime:
Other information on duration and volume:

Surface flow is: El![llltl. Characteristics:

Subsurface flo*: f,@. Explain findings:

n OY. (or other) test Performed:

Tributary has (check all that apply):

fl se¿ and banks

E OUWI¡6 (check all indicatots that apply):
- fl clear,'natural line impressed onìhe,bank n the presence oflitter and debris

Ei .frunä". in the charaËter ofsoil tr destruction ofterrestrial vegetation

fi shelving ¡ the presence of wrack line

fi u.g.tuñon matted down, bent, or absent fl sediment sorting

Ú t.ui titt", disturbed or washed away E scour 
.

fj sediment deposition tr multiple observed or predicted flow events

fi water staining ¡ abrupt change in plant community

! other(list):

! Discontinuous OHWM.? ExPlain:

If factors other than the oHV/M were used to determine lateral on (check all that apply):
^'-- 

Ú nigrt ii¿" Line indicated bv: E tvtean H bv:

- ! "oil 
or scum line along shore objects f! surv

fi nn. shell or debris déposits (foreshore) fl nhvsicat markings;

õ pnyri"ur markings/characteristics ! vegetation lines/changes in vegetation types'

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
characïerizetributary (e.g., water color is clear, discolored, oily frlm; water quality; general watershed characteristics' etc')'

ExPlain:
Identify specific pollutants, if known:

6A natural o urisdiction (e,g., where th9 strga_n temporarily flows underground, orwhere

the .HWM there is a bìeik in the oHwM that is unrelated to dre waterbody's flow

regime(e.g.lookforindicatorsofflowaboveandbelowthebreak.
?tbid.

E Concrete

! Muck

in review area/y ear'. tsffifl



(iv)BiologicalCharacteristics.Channelsupports(checkallthatapply):' ' tr ñiparian corridor. Characteristics (type, average width):

¡ Wetlandfringe. Characteristics:

! Habitat for:

! Federally Listed species. Exptain findings:

! FislVspawn areas. Explain findings:

Ú Otherìnnironmentally-sensitive species' Explain findings:

I Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) PhysicalCharacteristics:
(a) General Wetland Characteristics:

ProPerties:
Wetland size: acres

Wetland tYPe. ExPlain: '

Wetland qualitY. ExPlain: .

Project wetlands cross or serve as state boundaries' Explain:

(b) 
"

Surfaceflow is: @
Characteristics:

Subsurface flow: fi!@$' Explain hndings:

fl DYe (or other) test Performed:

(c) Wetland Adjacency Determination with Non-TNW:

! DirectlY abutting

! Not directlY abutting
- fl oiscreie wetland hydrotogic connection' Explain:

! Ecological connection' ExPlain:

! Separated by berm/barrier' Explain:

(d)

ii,Xï'l;ii,lil;-,'*
Estimate approximate location of wetland as within tft" tE@ floodplain'

(ii) Chemical Characteristics:
Characterizewetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc'). ExPlain:

Identif, specific pollutants, if known:

(iii) Biological Characteristics' Wetland supports (check all that apply):
' ' 

E nipurian buffer. Characteristics (type, average width): '

! Vegetation type/percent cover. Explain: '

! Habitat flor:

! Federally Listed species. Explain frndings:

! Fish/spawn areas. Explain frndings:

! Other environmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity' Explain fi ndings:

3. Characteristics of all wetlands adjacent to the tributary (if any)

All wetland(s) being considereä in the cumulative anätysis: [@
Approximateiy ( ) acres in total are being considered in the cumulative analysis'



For each wetland, specifli the following:

Directl-v abuts? (Y/N) Size (in acres) Directly abuts? IYA{) Size (in acres)

c.

Summarizeoverallbiological,chemicalandphysicalfunctionsbeingperformed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions ofthe tr performed

by any wetlands adjacent to the tributary to determine ifthey significantly affect the cal integrity

of a TNW. For each of the following situations, a sþnificantiex"us exists if th. t.ibut its adjacent

wetlands, has more than a speculative or insubstantîal effect on the chemical, physical and/or-biolo.gical integrity of a TNW'

considerations when evaluating significant nexus in.tu¿., but are not limited ìo lhe volume, duration, and frequency of the flow

ofwater in the tributary a and the functions performed by the tributary and all its adiacent

wetlands, It is not approp nt nexus based solely on any specific thresho_ld ofdistance (e'g' between a

tributary and its adjacent tary and the TNW). similâ;ly; the fact an adjacent wetrand ries within or

outside of a floodplain is n ignificant nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:
fany), have the capacity to carry pollutants or flood waters to

cycle support functions for fish and

t inthe TNW?
nsfer nutrients and organic carbon that

support downstream foodwebs?
¡ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical' or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TN'ws' Explain

findings of presence or. ub"r"n.. of significant nexus below, based on the tributary itself, then go to Section III'D: '

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs. Explain hndings of presence or absence ãi.ignin.unt nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III'D:

3. significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW' Explain findings of

presence or absence of significant nexus below, based on the tributary in combination with all of its ad.iacent wetlands, then go to

Section III.D:

4. Signihcant nexus findings for seasonal RPW"

DETERMINATIONS OF JURISDTCTTONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

I tNWs: linear feet width (ft)' Or, acres'

I Wetlands adjacent to TNWs: acres'

2. RPWs that flow directly or indirectly into TNWs'^lü 
iili;i.; or ñw, *r,.re tributaries typicaty now year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

lil riiu"i^rí.r oirNw where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section 1ILB, Provide rationale indicating that tributary flows

seasonallY:

D.



provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).

I Othe, non-wetland waters: acres.

Identifl tyPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs'

fr wìeruoay that is not a TÑW or an Rpiv, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is júrisdictional. Data supporting this conclusion is prc vided at Section III C'

provide estimates for jurisdictional waters within the review area (check all that apply):

ll Tributary waters: linear leet width (ft).

I Other non-wetland waters: acres.

IdentifY tYPe(s) of waters:

Wetland indirectlY into TNWs'

E W.t as adjacent wetlands'
es typically flow year-round. Provide data and rationale

D.j, above. Provide rationale indicating that wetland is

directtY abutting an RPW:

ll wetlands directly abutting an Rpw where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section IILB and rationale in Section ll]^D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

provide acreage estimates forjurisdictional wetlands in the review area: acres.

\iletland an RPW that flow directly or indirectly into TNWs'

E 
- 
W;] but when considered in combination with the tributary to which they are adjacent

and s, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acÍeageestimates forjurisdictional wetlands in the review area: acres'

Wetl Ws tha Y into TNWs'

E 
" waters, in combination with the tributary to which they are adjacent and

acent w nexus with a TNW are j urisdictional' Data supporting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres'

emains jurisdictional.
f the U.S.," or
gories Presented above (1-ó)' or

e (see E below).

E' ISSLATED gNTERSTATE oR INTRA-STATEI wATERs, INCI,U-DING ISOLATED WETLANDS, THE USE'

]LD AFFECT INTf,RSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes'

in interstate or foreign comtnerce'

tries in interstate commerce'

sSee Footnote # 3.
nïo complete the aralysis refer to the key in Section III.D 6 ofthe Instructional Guidebook
ru prior to asserting or declining cwA jurisdiction based solely on this category, corps Districts will elevate the action to corps and EPA HQ for

review consistent with the process described in the corps/EpA, Memorundum Regartling clvA Act Ju¡istliction Following Rapanos'

3.

4.

5.

6.

1



Identifywaterbodyandsummarizerationalesupportingdetermination:

provide estimates for jurisdictional waters in the review æea (check all that apply):

I Tributary waters: linear feet width (ft).

[l Oth., non-wetland waters: acres.

Identif, type(s) of waters: impoundments'

f Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
'Ei- 

ìip"t;.*l wetlands *.r" *."rr.á within the review area, lese areas did not meet the criteria in the 1987 corps of Engineers

- Wetland Delineation Manual and/or appropriate Regional
p Review area included isotated waters with no substantial tate (or foreign) comlnefce'

! prior to the Jan 2001 Supreme Court decision in "S eview area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

Itr waters do not meet the ,,sigiificant Nexus" standard, where such a f inding is required for jurisdìction' Explain:

El O,fr.r, f.-piain, if not coveied above): Isolated wetland 5 has no connection to waters of the U'S"

provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterfor irrigated agriculture), using bestprofessional

width (ft)'

esource:

provide acÍeageestimates for non-jurisdictional waters in the review area that do not meet the "significant Nexus" standard, where such

width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and' where checked

and requested. aPProPri

m fri^p., lL""t, pfår. f of the applicant/consultant: Location, JWOUS '

E outu sheets piepar the applicant/consultant.

n Offrce concurs ort'

! Ofnce does not concur with data sheets/delineation report'

U Data sheets prepared bY the CorPs:

ll Corps navigable waters' studY:

E U.S. Geological Survey Hydrologic Atlas:

n uscs NHD data.

n USGS 8 and 12 digitHuc maps. 
man l:24,000,

. Citation:

Vertical Da'.:tm of 1929)

ld visit taken April 9, and23,20Q9,Iantary l8' April 9' and
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B. ADDITIONAL COI\{MENTS TO SUppoRT JD: The coordinate s of isolated wetland 5 are 37 ,2560' 82.219 ' The Russell Fork

River, is located at approximately ,37 .2427,82.3201, approximately 10 river miles downstrearn near the town of Haysi'



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army CorPs of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District' Abingdon Field office' NAO-2012-01917

Isolated Wetland-6

C. PROJECT LOCÄTION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchana¡ City:N/A
center coordinates of site (latlláng in degree i'ecimal format): Lú',6.2698" [, Long' 82'2224"w'

Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate UC): 05070202

iX ót ..f. if r potentialjurisdictional areas is/are available upon request.

ffi ðfr..[ ii sites, disposal sites, etc..,) are associated with this action and are recorded on a

different JD form.

D. REVIE\il PERFORMED FOR STTE EVALUATION (CHECKALL THAT APPLY):

I Ofnce (Desk) Determination. Date:

B piet¿ Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9,and23,2009, January 18'

and April 9,2012.

SECTION TI: SUMMÄRY OF FINDINGS
À RHA SECTION 10 DETERMINATION OF JURISDICTION.

There@,,natigablewatersoftheU.s"withinRiversandHarborsAct(RHA)jurisdiction(asdefinedby33cFRpart329)inthe
review area. fRequired]

E Waters subject to the ebb and flow of the tide'

E Wát.r, ur" pr.sently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce'

ExPlain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

there @ ,,waters of the u.s." within clean warer Act (cwA) jurisdiction (as defined by 33 cFR part 328) in the review atea' fRequirefl

1. Waters of the U.S.
a' Indicate presence ofwaters ofU.S. in review area (check all that apply): '

ectlY or indirectlY into TNWs
Ws

or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b.Identify(estimate)sizeofwatersoftheU'S'inthereviewarea:
Non-wetland waters: linear feet: width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: ft@
Elevation of established OHWM (if known):

2, Non-regulated waters/wetlands (check if applicable):

lÈ p;ü;ìly jurisdicrional waters and/or *ètlun¿s íere assessed within the review area and determined to be not jurisdictional'

Explain: lsolated wetland 6 is approximatetly 0,12 acres, It is not connected to waters of the U.S' and is not considered

j urisd ictional.

I Boxes checked below shall be supporled by completing tre appropriate sections in Section III below
, For purposes ofthis form, an Rpw is defined as a tributary tnát is not a rNw and that typicalty flows year-round or has continuous flow at least"seasonallf'

(e.g, rypicallY 3 monlhs).j 
Supporting documentation is presented in Section III.F
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SECTION III: CWA ANALYSIS

A. TNWS AND WETLANDS ADJACENT TO TNWS

TheagencieswillassertjurisdictionoverTNWsandwetlandsadjacenttoTNWs' tftheaquaticresourceisaTNIW'complete

section IILA.1 and section III.D.l. only; if the aquatic resource is a wetland adjacentto a TNW, complete sections III'A'l and

and Section III.D.1'; otherwise, see Section III'B below'

1. TNW
Identif, TNW:

Summæize rationale supporting determination:

Wetland adjacent to TNW
Summarize iationale supporting conclusion that wetland is "adjacent":

1

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJÀCENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

e tributaries of TNW ent

r-round or have cont
jurisdictional. Ifthe ound

resource is a wetland ow'

skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation' corps districts and

in the record any available information that documents the existence ofa significant nexus between a

utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

s finding is not required as a matter of law'

If the waterbodya is not an RPW, or a wetland directly a

waterbody has a significant nexus with a TNW' If the tri
consider the tributary in combination with all of its adja

analytical purpose " 
^djacent 

wetland 
---^Li^-Å- ^^-^r^+õ c-^+¡ôn rrr 

rs

the tributary, or it rrite ¡n covers a tributary with adjacent wetlands, complete section III'B'1 for

the tributary, sect lands, and Section IÍLB.3 fãr all wetlands adjacent to that tributary, both onsite

and offsite, The determination whether a significant nexus exists is determined in Section III'C below'

L characteristics of non-TN\ils that flow directly or indirectly into TNW

(i) General Area Conditions:
Watersneo stte, @
úrarnagearea" Ñ
Average annual rainfall: inches

Average annual snowfall: inches

(ii) PhYsical Characteristics:
(a) RelationshiP with TNW:

I Tributarv flows directly into TNW'

E iributar' flows througÎ f@ trituraries before entering TNW.

Project waters are

Project waters are

Project watets are

Project waters are

river miles from TNW.
river miles from RP'W.

aerial (straight) mites from TNW.
aerial (straight) miles from RPW.

ProJect waters cross or serve as state boundaries. Explain:

Identif, flow route to TNW5:
Tributary stream order, if known:

a Note thatthe Instructional Guidebook contains additionat information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifling, e.g, tributary a, which flows through the review area, to flow into tributary b, whìch then flo\Ùs into TNW'



(b)

I Artificial (man-made)' ExPlain:

!Maniputated (man-altered) Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet

Average dePth: feet
Average side stopes: tMUí.

Primary tributary substrate composition (check all that apply):

n sitts ! sands

flcobbles E Gravel

n Bedrock ! Vegetation. Typel%o co'ter"

! Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]' Explain:

Presence of run/riffle/pool complexes. Explain:

Trrbutary geometry: @
Tributary gradient (approximate av:rage slope): %

(c) Flow:
triUutary provides for: f@
Estimate average nurobilof flo* events in review area'lyeat: ffi

! Concrete

! Muck

the presence of litter and debris

destruction of terrestrial vegetation

the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in Plant communitY

Describe flow regime:
Other information on duration and volume:

Surface flow is: E[@' Characteristics:

Subsurface flow: @. Explain findings:

! Oy. (or other) test Performed:

Tributary has (check all that apply):

! neO and banks

! OHWV6 (check all indicators that apply):

E clear, natural line impressed on the bank

! changes in the character ofsoil
fl shelving

! vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

fl sediment dePosition

! water staining

I other(list):

n Discontinuous OHWM,? ExPlain:

If factors other than the OHWM were used to determine lateral check all that apply):

I Higtr Tide Line indicated by: I tvtean H

- n -oil 
or scum line along shore objects ! surv

E nt',. shell or debris dãposits (foreshore) ! physical markings;

fi physical markings/chåracteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characrerizetributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc')'

Explain:
Identify specific pollutants, if known:

tr!
n!
!
¡!

6A natural or man the OH'WM does not necessarily sever jurisdiction (e.g., where the strear temporarily flows underground, orwhere

the .HWM has b pment or agricuturãì f ra"tr.eÐ. wt,.ré tnere is a bieãk in the oHWM that is unrelated to üre waterbody's flow

regime (e.g., fìow ìhrough a Julvert), thà agerrciei will look for indicators offlow above andbelow the break'

tlbid



(iv) Biological Characteristics. Channel supports (check all that apply):' ' 
! Riparian corridor. Characteristics (type, average width):

! Wetlandfringe, Characteristics:

! Habitat for:

! Federally Listed species. Explain findings:

! Fistr/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain ñndings:

! Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(D PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland tYPe. ExPlain: .

Wetland qualitY. ExPlain: .

Pro.iect wetlands cross or serve as state boundaries Explain:

Surface flow is: @
Characteristics:

Subsurface flow: p![@. ExPlain findings:

n OY" (or other) test Performed:

(c) Wetland Adjacency Determination with Non-TNVy':

! Directly abutting

! Uot directlY abutting

! Discrete wetland hydrologic connection' Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

(d)

iiåi;ffi'äl;",**
Estimate approximate location of wetland as within ttre f@ noodplain.

(ii) Chemical Characteristics:
Characterizewetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). ExPlain:
Identifl specific pollutants, if known:

(iii) Biological Characteristics' Wetland supports (check all that apply):

! Riparian buffer. Characteristics (type, average width): '

! Vegetation type/percent cover. Explain: '

! Habitat for:

! Federally Listed species. Explain findings:

! Fistr/spawn areas. Explain findings:

n Other environmentally-sensitive species. Explain findings:

! Aquatic/wlldlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if anJL-
All wetland(s) being consider"d in th. cumulative anâlysis: E@
Approximateiy ( ) acres in total are being considered in the cumulative analysis.

(b)



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (YAtr) Size (in acres)

c.

Summarizeoverallbiological,chemicalandphysicalfunctionsbeingperformed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed

by any wetlands adjacent to the tributary to determine ifthey cal integrity

of a TNW, For each of the following situations, a significant n its adjacent

wetlands, has more than a speculative or insubstantial effect on a TIrIW'

Considerations when evaluating signiäcant nexus include, but a of the flow

ofwater in the tributary a functions performed by the tributary and all its adjacent

wetrands. It is not âpprop based sorery on any specific threshord ofdistance (e'g' between a

tributary and its adjacent the TNW). S¡milaily, ttre fact an adjacent wetrand lies within or

outside of a floodPlain is n t nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¡ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to waters re

r Does the trib etlands (i ions for fish and

other species earing Yo

r Does the trib etlands (i organic carbon that

support downstream foodwebs?
. Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical' or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. signilicant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TN'ws' Explain

findings ofpresence or ab'sence ofsignifrcant nexus below, based on the tributary itself, then go to Section III D: '

2. Significant nexus findings for non-Rp\il and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs. Explain frndings of presence o, ubr"n." oirignif,cunt nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III D:

3. significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPrw' Explain findings of

presence or absence of significant nexus berow, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Significant nexus findings for seasonal RPW '

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSMETLANDS ARE (CHECKALL

THAT APPLY):

l. TNWs and Adjacent wetlands. check all that apply and provide size estimates in review area:

I tNWs: linear feet width (ft), Or' acres'

l[ Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs'

I Tributarie s of rNWs where tributåries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

U rriù"i".í.. or rNw where tributaries have continuous flow "seasonally" (e'g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonal lY:

D.



provide estimates forjurisdictional waters in the review area (check all that apply):

f Tributary waters: linear feet width (ft).

I Other non-wetland waters: acres.

IdentifY tYPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into TN\ils'

u Waterbody that is not a TÑw or an Rpw, but flows ãirectly or indirectly into a TNW' and it has a significant nexus with a

- rNW is jurisdictional. Data supporting this conclusion is prr vided at Section III.C'

provide estimates for jurisdictional waters within the review area (check all that apply):

I Tributary waters: linear feet width (ft).

I Other non-wetland waters: acres.

Identif, tYPe(s) of waters:

Wetland indirectlY into TN'Ws'

U W"t as adjacent wetlands'
es typicatly flow year-round. Provide data and rationale

D.i,-above. Provide rationale indicating that wetland is

directly abutting an RPW:

l! Wetlands directly abutting an RPW where tributaries typicatly flow "seasonally'" Provide data indicating that tributary is

seasonal in Section III.B and rationale in Sêction tIl.O.z, abóve. Provide rationale indicating that wetland is directly

abutting an RPW:

provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetland g an RPW that flow directly or indirectly into TNWs'

U 
" 
il , but *h.n considered in combination with the tributary to which they are adjacent

and ds, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C'

provide acreageestimates forjurisdictional wetlands in the review area: acres.

wetlands adjacent to non-RPWs that flow directly or indirectly into TNW-s.

E 
" 
w;i;;ï uãi*.nt to such waters, and have whËn consideredin combination with the tributary to which they are adjacent and

with similarly situated a-djacent wetlands, have a significant nexus with a TNW are jurisdictional Data supporting this

conclusion is provided at Section III'C.

Provide estimates forjurisdictional wetlands in the review area: acres'

emains j urisdictional.
f the U.S.," or
gories Presented above (l-6)' or

e (see E below)'

INCLUDING ISOLATED \ryETLÄNDS, THE USE'

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes'

in interstate or foreign commerce'
stries in interstate commerce'

sSee Footnote # 3.
tïo.o*pf"t the æalysis referto thekey in Section III.D 6 of the Instructional Guidebook'
r0 prior to asserting or declining cwA jurisdiction bnsed solely on this category, corps Districts will elevate the action to corps and EPA HQ for

review consistent w¡th the procãss desciibed in the CorpyEPA Memorandum Regarding Cll/A Act luriscliclion Following Rapanos'

3.

4.

6.

1



Identifywaterbodyandsummarizerationalesupportingdetermination:

provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft)'

I Ott'rer non:wetland waters: acres.

Identify type(s) of waters: impoundments'

I Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING \ryETLANDS (CHECK ALL THAT APPLY):

U Ifpotential wetlands *... urr.rr.á within the review area, these areas did not meet the criteria in the 1987 corps ofEngineers

Wètland Delineation Manual and/or appropriate Regional Supplements.

E Re;i;w area included isolated waters wìth no substantial nexus to interstate (or foreign) commerce'

! prior to the Jan 2001 Supreme court decision in"sIIANCC," the review area would have been regulated based solely on the

"MigratorY Bird Rule" (MBR).

n Waters do not meet the .,Sig;ificant Nexus" standard, where such a finding is required for jurisd-iction Explain:

Ë ö1i,.-ii;;piãi",-ir"* 
"ou"Ld 

above): rsotated wetland 6 has no connection to waters of the U'S"

provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR

factors (i,e., presence ofmigratory birds, presence ofendangered species, use ofwateifor irrigated agriculture), using bestprofessional

width (ft).

esource:

ew area that do not meet the ..Significant Nexus,,standard, where such

width (ft).

resource:

SECTION IV: DATA SOURCES'

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

plicant/consultant: Location, JWOUS'
ant/consultant'

Data sheets prePared bY the CorPs:

Corps navigable waters' studY:

U.S. Geological Survey Hydrologic Atlas:

¡ uscs NHD data.

scale & quad name: Harman l:24,000'
ion Service Soil SurveY. Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMAÆIRM maps:

1g6-year Floodplàin Elevation is: (National Geodectic vertical Datum of 1929)

Photographs: ! Aeriat (Name & Date):
or I other Q.¡ame & Date):Site photos from field visittaken April 9, and23,2009, January 18' and April 9'2012 '

Previous determination(s). File no. and date ofresponse letter:

Applicable/supporting case law:

Applicable/supporting scientiflrc literature :

Other information (please speciff):

B. ADDITIONAL CONTMENTS TO SUppoRT JD: The coordinates of isolared wetland 6 is 37,2588' 82'2131, The Russell Fork

River, is located at approximately ,37,2427,I2.32}l,approximately l0 river miles downstrealn near the town of Haysi'

H

ffi
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H
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H
E

E4REGGCT
Typewritten Text
X



APPROVED JURISDICTIONAL DETERMÍNATION FORM
U.S. Army Corps of Engineers

This form shoutd be completed by fouowing the instructions provided in Section IV of the JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NÀME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917

Isolated Wetland-7

C. PROJECT LOCATION AND BACKGROUND TNFORMATION:
State: VA County/parish/borough: Buchanan City: N/A

Center coordinates of site (lailång in degree decimal format): Ltt. i6.2698" [, f-ong. 82'2224" W'
Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

E Ct ".t 
ifmap/diagrám ofreview arcaandlor potential jurisdictional areas is/are available upon request'

ffi õil;;'k i¡il:rlit", 1..g., offsite mitigation ,it.r, dispðsal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

I OfRce (Desk) Determination. Date:

E ¡i.r,l o.teríination. Dare(s): Field determination made by staff of D.R. Allen & Associates on April 9' and23,2009, January 18,

and April 9,2012.

SECTION II: SUMMARY OF FTNDINGS
A. NNA ,SN,CTION TO DETERMINATION OF JURISDICTION.

There ffiffi ,,navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defrned by 33 CFRpart 329) in the

review area. LRequi r e dl
n Waters subiect to the ebb and flow of the tide.

Ü w;;;; ;;; pr*Lntly used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce'

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION'

There @ ,,waters of the (J.5." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area' fRequirefl

1. Waters of the U.S.
a, lndicate presence ofwaters ofu.s. in review area (check all that apply): I

ectlY or indirectlY into TNWs
Ws

or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: nEMl
Elevation of established OHV/M (if known):

2. Non-regulated waters/wetlands (check if applicable):

iÈ pãi*tr"ily jurisdictional watèrs and/or *èttan¿s were assessed within the review area and determined to be not jurisdictional'

Explain: lsolated wetland 7 is approximatetly 0,02 acres. It is not connected to waters of the U.S. and is not considered

j u risdictional.

I Boxes checked below shall be supported by completing üre appropriate sections in Section III below.
, For purposes ofthis form, an Rpw is defined as ä tributary ttrát is not a rNw and that typicatly flows year-round or has continuous flow at least "seasonallf

(e.g, typically 3 months).
3 Supporting documentation is presented in Section III.F

E4REGGCT
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SECTION III: C\{A ANALYSIS

A. TNWS AND WETLANDS ADJACENT TO TNWS

The agencies will assert jurisdiction over TNWS and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete

Section III.A.1 and Section III.D.l. only; if the aquatic resource ii a wetland adjacentto a TNW, complete Sections III'A'l and 2

and Section III.D.1'; otherwise, see Section III.B below'

1. TNW
Identify TNW:

Summarize rationale supporting determination:

Wetland adjacent to TNW
Summarize iationale supporting conclusion that wetland is "adjacent":

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TNW.
river miles from RPW.
aerial (straight) miles from TNW.
aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries, Explain:

Identify flow route to TNW5:
Tributary stream order, ifknown:

n Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

lVest.
t Flow route can be described by identifying, e g., tributary a, which flows through tlre review area, to flow into tributary b, which then flows into TNW'

1

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT \ryETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established undet Rapanos have been met'

The agencies will assert jurisdiction over non-navigable tributaries of rNWs where the tributaries are "relatively permânent

waters,, (Rprüs), i.e. triËutaries that typically flowlear-round or have continuous flow at least seasonally (e'g', typically 3

months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TN\il, but has year-round

(perennial) flow, skip to Section III.D.2. If the aquatic ,.rourr" is a wetland directly abutting a tributary with perennialflow'

skip to Section III.D'4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. corps districts and

EpA regions will inciude in the record any available informa ion that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable tYater, even

though a significant nexus finding is not required as a matter of law'

yn is

a sig
buta
oses, ls

r its ers a tributary with adjacent wetlands, complete Section III.B'1 for

the tributary, section IIr,B.2 for any onsite wetlands, and section III.B.3 for all wetlands adjacent to that tributary, both onsite

and offsite. The determination wheiher a significant nexus exists is determined in Section III'C below'

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
-Watersneo rtt., @
úrarnagearea. @s!
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Retationship with TNW:

E Tributary flows directly into TNW.

E r¡Uututy flows through t$@ úibutaries before entering TNW'



(b)

! Manipulated (man-altered)' Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Average dePth: feet
Average side slopes: t@.

Primary tributary substrate composition (check all that apply):

Ú sitts I Sands

! cobbles n Gravel

fl Bedrock I Vegetation ' TypelYo cover"

(c) Flow:
niUututy provides for: @
Estimate average number of flow events in

Describe flow regime:

Other information on duration and volume:

Surface flow is: Eþfilffi. Characteristics:

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Cltaracterize tributary (e.g., water color is clear,

Explain:
Identif, specific pollutants, if known:

Subsurface flow: ffi@. Explain findings:

n Dye (or other) test Performed:

Tributary has (check all that apply):

! eeO and banks

n OgWl¿6 (check all indicators that apply):

! clear, natural line impressed on the bank

! changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

! sediment dePosition

! water staining

! other(list):

! Discontinuous OHWM.7 ExPlain:

If factors other than the OHWM were used

[l Higtr Tide Line indicated by:

! oil or scum line along shore objects

f] frne shell or debris deposits (foreshore)

! physical markings/characteristics

! Concrete

! Muck

review area,/year: fffi

the presence of litter and debris

destruction of terrestrial vegetation

the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in Plant communitY

to determine lateral extent of CWA jurisdiction (check all that apply):

lll Mean High Vy'ater Mark indicated by:

I survey to available datum;

! physical markings;

! vegetation lines/changes in vegetation types'

discolored, oily film; water quality; general watershed characteristics, etc.).

! Other. Explain:

Tributary condition/stability [e.g', highly eroding, sloughing banks] Explain:

Presence lexes. ExPlain:

Tributary
Tributary average sloPe): %

n
n!
n
¡
n!

6A natural or man-made discontinuity in the OHWM does ncf necessarily swer jurisdiction (e g., where the strean temporari[y flows undergroun( or where

theoHWMhasbeenremovedlya.*top..ntoragricurür;lpractices). wheräthereis¿breakintheoHWMthatisunrelatedtothewaterbody'sflow

regime (e.g , flow over a rock ouicrop orìhrough a ðulvert), thå agerries will look for indicators offlow above andbelow the break'

tbid.



(iv) Biological Characteristics' Channel supports (check all that apply):
' ' 

¡ ñiparian corridor. Characteristics (t pe, average width):

I Wetland fringe. Characteristics:

! Habitat for:
! Federally Listed species. Explain flrndings:

! Fish/spawn æeas. Explain findings:

! Otherènvironmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity' Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) PhysicalCharacteristics:
(a) Generat Wetland Characteristics:

ProPerties:
Wetland size: acres

Wetland tYPe. ExPlain: .

Wetland qualitY. ExPlain: .

Proiect wetlands cross or serve as state boundaries' Explain:

Surface flow is: @
Characteristics:

Subsurface flow: f@. Explain findings:

E Oy" (or other) test Performed:

Directly abutting

! tlot directly abutting

! Discrete wetland hydrologic connection' Explain:

! Ecological connection, ExPlain:

! Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW'

Estimate approximate location of wetland as within ttre ffi@ floodplain'

(ii) Chemical Characteristics:
Characterizewetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc'). ExPlain:

Identify specific pollutants, if known:

(iii) Biological Characteristics' \iletland supports (check all that apply):
' ' 

! Riparian buffer' Characteristics (type, average width): '

! Vegetation type/percent cover. Explain: '
! Habitat for:

! Federally Listed species. Explain hndings:

! Fish/spawn areas' Explain findings:

fl Other environmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity. Explain fÏndings:

3. Characteristics of all wetlands adjacent to the tributary (if any)

All wetland(s) being consider.d in th. cumulative anätytit' ü4lEllllt
Approximateíy ( 

" 
) acres in total are being considered in the cumulative analysis,

(b)

(c)



For each wetland, specif, the following:

Directly abuts? (YAtr) Size (in acres) Directlv abuts? (Y/l'J) Size (in acres)

c.

Summarize overall biotogical, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics

by any wetlands adjacent to the tributary to determine ifthey
oia f'XW. For each of the following situations, a significant n

wetlands, has more than a speculative or insubstantial effect on

Considerations when evaluating significant nexus include, but a

ofwater in the tributary a and the functions performed by the tributary and all its adjacent

wetlands, It is not approp nt nexus based solely on any specific threshold ofdistance (e'g' between a

tributary and its adjacent tary and the TNW). similarly, the fact an adjacent wetland lies within or

outside óf a floodplain is n ignificant nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Røpanos Guidance and

discussed in the Instructional Guidebook, Factors to consider include, for example:

¡ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduc waters re

¡ Does the tributary, etlands (i tat and lifecycle support functions for fish and

other species, such earing yo are present in the TNW?

¡ Does the tributary, etlands (i acity to transfer nutrients and organic carbon thal

support downstream foodwebs?
r Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrltY of the TNW?

Note: the above list of considerations is not inclusive and other functions observetl or known to occur should be documented

below:

l. significant nexus lindings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TNWs' Explain

frndings of presence o, ub'r.n.. of significant nexus below, based on the tributary itself, then go to Section III'D: '

z. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

Tlr[ws. Explain frndings of presence o. uur.n.. ãiugnificant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III'D:

3. significant nexus tindings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of

presence or absence ofsignihcant nexus below, based on the tributary in combination with atl ofits adjacent wetlands, then go to

Section IILD:

4, Significant nexus f,rndings for seasonal RPW.'

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

[l tNWs: linear feet width (ft), Or, acres'

I Wetlands adjacent to TNWs: acres.

2. RP\ils that flow directly or indirectly into TNWs'^[Í 
i;;;;*i.. årñwJ*nere tributäries rypically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

E rriu*i"rí., oirNw where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section ilI.B. Provide rationale indicating that tributary flows

seasonallY:

D.



provide estimates forjurisdictional waters in the review area (check all that apply):

l[ Tributary waters: linear feet width (ft)'

I Other non-wetland waters: acres'

Identif' tYPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into Tl[Ws'
p Waterbody that is not a iÑW or an RpW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

- tNW is júrisdictional. Data supporting this conclusion is pr< vided at Section IILC'

provide estimates for jurisdictional waters within the review area (check all that apply):

I Tributary waters: linear feet width (ft).

I Oth., non-wetland wa(ers: acres.

IdentifY tYPe(s) of waters:

Wetland indirectlY into TNWs'

E W.t as adjacent wetlands'
es typically flow year-round. Provide data and rationale

O.2, abovô. Provide rationale indicating that wetland is

directly abutting an RPW:

I Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section III.ó.), abáve. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acres'

Wetland g an RP\W that flow directly or indirectly into TNWs'

E 
- 
*; , but *hen considered in combination with the tributary to which they are adjacent

and ds, have a signihcant nexus with a TNV/ are jurisidictional. Data supporting this

conclusion is provided at Section III.C'

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

wedands adjacent to non-RPWs that flow directly or indirectly into TNW_s.

tf wetlands adjacent to such waters, and have whån considered in combination with the tributary to which they are adjacent and

with similarly situated adjacent wetlands, have a significant nexus with a TN'w are jurisdictional. Data supporting this

conclusion is provided at Section III'C.

Provide estimates forjurisdictional wetlands in the review area: acres'

emains jurisdictional.
f the U.S.," or
gories Presented above (1-6), or

e (see E below).

INCLUDÍNG ISOLATED WETLANDS, THE USE'

AFFECT INTERSTATE COMMERCE, TNCLUDING ANY

s for recreational or other putposes'

in interstate or foreign conìmerce'

tries in interstate commerce.

ESee Footnote # 3.
tïo compfete the flalysis refer to the key in Section III D 6 of the Instructional Guidebook
r0 prior to asserting or tleclining cwA jurisdiction based ,ot.ty on this category, corps Districts will elevate the action to corps and EPA HQ for

review consistent \dith the process described in the CorpsluPÃ Memorandum Regarding Cll/A Act Ju¡isdiction Following Rapanos'

3.

4.

5.

6.



Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).

El Ottl.t non-wetland waters: acres.

Identify type(s) of waters: impoundments.

S Wetlands: acres'

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

ig 
'ìip"ãt*iwetlands 

*... urr.rr.á within the review area, hese areas did not meet the criteria in the 1987 Corps of Engineers

- Wètland Delineation Manual and/or appropriate Regional

I Review area included isolated waters with no substantial tate (or foreign) coÍìmerce'

! prior to the Jan 2001 Supreme Court decision in "S eview area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

fll Waters do not meet the .,Sig;ific;t Nexus" standard, where such a hnding is require d for jurisd_iction. Explain:

E òarcr, t"-piain,ifnotcoveiedabove): IsolatedwetlandThasnoconnectiontowatersoftheU'S"

provide acreage estimates for non-jurisdictional waters in the review area, where the sole potentiat basis ofjurisdiction is the MBR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterfor irrigated agriculture), using best professional

width (ft).

esource:

provide acreageestimates for non-jurisdictional waters in the review area that do not meet the "significant Nexus" standard, where such

width (ft).

resource:

SECTION TV: DATA SOURCES.

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and' where checked

and

ø applicant/consultant: Location' J'WOUS '

E icanlconsultant'

n Offrce does not concur with data sheets/delineation report'

I Data sheets PrePared bY the CorPs:

I Corps navigable waters' studY:

E U.S. Geological Suwey Hydrologic Atlas:

n uscs NHD data.

rman l:24,000.
. Citation:

Vertical Datum of 1929)

ld visit taken April 9, and 23,2009, January I 8, and April 9' 2012 '

Previous determination(s). File no. and date ofresponse letter:

Applicable/supporting case law :

Applicab te/supporting scientifi c literature :

Other information (please specif,):

B. ADDITIONALCOMMENTSTOSUppoRTJD: ThecoordinatesofisolatedwetlandTis3T,25g3'82.2106, TheRussellFork

River, is located at approximate ly, 37 .2427 , 82.3201, approximately 10 river miles downstream near the town of Haysi'

u
U
E
E3

E4REGGCT
Typewritten Text
X



APPROVED JURISDICTTONAL DETERMINATION FORM
U.S. Army CorPs of Engineers

This form should be completed by following the instructions provided in section IV of the JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD) :

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NÄO-20f2-01917

Isolated Wetland-8

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City:N/A
center coordinates of site (ravráng in degree decimal format): Lilt. i6'26g8" [, t-ong. 82.2224" w'

Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable V/ater (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

Et Check ifmap/diagrám ofreview area and/or potential jurisdictional areas is/are available upon request'

E öil iiäii-.rìir.r (e.g., offsitemitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECKALL THAT APPLY):

I Omce (Desk)Determination, Date:

Ë F,d;b;".,ninæion. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and23,2009, January 18,

April 9, and SePtember 21,2012'

SECTION II: SUMMARY OF FTNDINGS
¡. NM SECTION 10 DETERMINATION OF JURISDICTION.

There@,,navigablewatersoftheUs."withinRiversandHarborsAct(RHA)jurisdiction(asdefinedby33CFRpart329)inthe
review area. lRequirefl

m Waters subiect to the ebb and flow of the tide.

Ë w;ì;;; ;;."'p.*Lntly used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce'

Explain:

B. C\ryA SECTION 404 DETERMINATION OF JURTSDICTION.

There @ ,,waters of the u.s." within clean water Acr (CWA) jurisdiction (as defined by 33 cFR part 328) in the review area' fRequirefl

1. Waters of the U.S.
a. Indicate presence ofwaters ofu,s. in review area (check all that apply): t

rectlY or indirectlY into TNWs
Ws

or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U'S' in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: EftmE
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

Ë p;?il;ily ¡îrì.oi"tionut watèrs and/or wètlands íere assessed within the review area and determined to be notiurisdictional'

Explain: Isolated wetland 8 is approximatetly 0.08 acres, It is not connected to waters of the U'S' and is not considered

jurisdictional.

I Boxes checked below shall be suppofed by completing üre appropriate sections in Section III below
, For putposes ofthis form, an Rpw is defined as a tributary tltät ir not a TNVy' and that typically flows year-round or has continuous flow at least "seasonally

(e,g, typically 3 monfis).
3 Supporting documentation is presented in Section III F
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SECTION TII: CWA ANALYSIS

A. TNWs AND WETLANDS ADJÄCENT TO TNWs

Theagencieswill assertjurisdictionoverTNWsandwetlandsadjacenttoTN'Ws. IftheaquaticresourceisaTNW'complete

Section III.A.I and Section III.D.1. only; if the aquatic resource is a wetland adjacentto a TNW, complete Sections III'A'l and 2

and Section III.D.1'; otherwise, see Section III'B below'

1. TNW
IdentifY TNW:

Summarize rationale supporting determination :

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is ..adjacent,':

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TN'W) AND ITS ADJACENT WETLANDS (tF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established tndet Rapanos have been met'

e tributaries ofTNW ent

r-round or have cont
jurisdictional. Ifthe ound

resource is a wetland owr

skip to Section III'D.4'

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. corps districts and

in the record any available information that documents the existence of a signi{icant nexus between a

utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

s finding is not required as a matter of law'

is

atributarywithadjacentwetlands,completesectionlll.B.lfor
n III.B.3 fôr all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III'C below'

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
-watersneo stre, @
Dratnagc area: EG
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) RelationshiP with TN'W:

! Tributarv flows directly into TNW'

E rtiUutó flows througÎ f@S triUutaries before entering TNW'

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TNW.
river miles from RPW.
aerial (straight) miles from TNW'
aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW5:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additionat information regarding swales, ditches, washes, and erosional featrres generalfy and in the atid

West
s Flow route can be described by identifying, e.g, tributary a, which flows tkough the review area, to flow into tributary b, which then flows into TNW



Tributary is: Natural
Arlificial (man-made). ExPlain:
Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Average depth: feet
Average siJe slopes: EM'

tributary substrate composition (check all that apply):

! Sands

n Gravel

Bedrock ! Vegetation, Typel"/o cover
Other. Explain:

(c) Flow:
friUututy provides for: EEW
Estimate average number of flow events in

Describe flow regime:
Other information on duration and volume:

Surface flow is: Eft@. Characteristics:

review arealyear: PSffiffi

Subsurface flow: ffi@. Explain hndings:

I Oy. (or other) test Performed:

Tributary has (check all that apply):

! neA and banks

n OgWtr¡6 (check all indicators that apply):

! clear, natural line impressed on the bank

! changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

n leaf litter disturbed or washed away

E sediment dePosition

! water staining

! other(list):

! Discontinuous OHWM.7 ExPlain:

Tributary condition/stabitity [e'g., highly eroding, sloughing banks]' Explain:

Presence of run/riffl e/pool complexes. Explain :

Tributary geometry: ft@s
Tributary gradient (approximate average slope): %

! Concrete

! Muck

the presence oflitter and debris

destruction of terrestrial vegetation

the presence ofwrack line

sediment sorting
scour
multiple observed or predicted flow events

abrupt change in Plant communitY

Primary
!!!
n

Silts
Cobbles

¡!!
n
tr!!

If factors other than the OHWM were used to determine lateral on (check all that apply):
- - 

U Higtt fio. Line indicated by: [[ Mean H bv:

- n -oil 
or scum line along shore objects n surv

Ei ¡n. shell or debris dãposits (foreshore) ! physical markings;

E physical markings/chåracteristics ! vegetation lines/changes in vegetation types'

! tidal gauges

! other(tist):

(iii) Chemical Characteristics:
Characteizetributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc )'

Explain:
Identif, specific pollutants, if known:

6A natural 6 the OHWM does not necessarily sever jurisdiction (e.g., where the strean temporarily flows undergroun( o.rwhere

the oHWM pment or ugri.ururái piu.ii."g, wrr"rätn"re.is a bìeak in the OHWM that is unrelated to the waterbody's flow

regime (e.g. ìhrough a culvert), thå agencies will look for indicators offlow above andbelow the break

tlbid



(iv)BiologicalCharacteristics'Channelsupports(checkallthatapply):' ' 
! Riparian corridor. Characteristics (t pe, average width):

n Wetlandfringe. Characteristics:

fl Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species Exptain frndings:

I Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TN\il that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:

ProPerties:
Wetland size: acres

Wetland tYPe. ExPlain: .

Wettand quatitY. ExPlain: .

Project wetlands cross or serve as state boundaries Explain:

Surface flow is: tl@
Characteristics:

Subsurface flow: ffi. Explain hndings:

! Oy. (or other) test Performed:

Directly abutting

! Not directly abutting

! Discrete wetland hydrologic connection.

! Ecologicat connection. ExPlain:

! Separated by berm/barrier. Explain:

Explain:

(d)

li,li;ffi'lil;-,**
Estimate approximate location of wetland as within the S@ floodplain'

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). ExPlain:

Identify specific pollutants, if known:

(iii)BiologicalCharacteristics'Wetlandsupports(checkallthatapply):' - 
fl Riparian buffer. Characteristics (type, average width): '

n Vegetation type/percent cover. Explain: '

n Habitat for:

! Federally Listed species, Explain findings:

! Fish/spawn areas, Explain findings:

! Other environmentally-sensitive species' Explain findings:

! Aquatic/witdlife diversity. Explain flrndings:

3. Characteristics ofall wetlands adjacent to the tributary (ifan¡l-
All wetland(s) being consider"d in th. cumulative analysis: E@
Approximatèiy ( - 

) acres in total are being considered in the cumulative analysis'

(b)

(c)



C.

For each wetland, specif, the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (YÆ'I) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNTFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristic5 Performed

by any wetlands adjacent to the tributary to determine ifthey cal integrity

of a TNW. For each of the following situations, a significant n its adjacent

wetlands, has more than a speculatiie or insubstantial effect on a TNW'

Considerations when evaluating significant nexus include, but a ofthe flow

ofwater in the tributary a and the functions performed by the tributary and all its ad.iacent

wetlands. lt is not approp nt nexus based solely on any specific threshold ofdistance (e.g. between a

tributary and its adjacent tary and the TNW), similarly, the fact an adjacent wetland lies within or

outside of a floodplain is n ignificant nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¡ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

r Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fìsh and

other species, such as feeding, nesting, .pu*ni.rg, or rearing young for species that are present in the TNW?

. Does the tributary, in combination with its adjaclnt wetlanãs (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?

. Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integritY of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented

below:

1 significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TNWs' Explain

findings ofpresence o1. ub"r.n.. ofsignificant nexus below, based on the tributary itself, then go to Section III'D: '

Z. Significant nexus findings for non-RP\il and its adjacentwetlands, where the non-RPW flows directly or indirectly into

TNWs, Explain findings"of presence or absence of signihcant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of

presence or absence ofsignifrcant nexus below, based on the tributary in combination with all ofits adjacent wetlands, then go to

Section III.D:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT \ilATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

l. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

lll tNWs: linear feet width (ft), Or, acres'

EI Wettands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs'

ü iil;;;i., ár ñwJ *r.tere triburãries rypically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

U i;il;;í.r-o?rNw where tributaries have continuous flow "seasonally" (e'g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonallY:

D.



provide estimates forjurisdictional waters in the review area (check all that apply):

f,f, Tributary waters: linear feet width (ft).

I Other non-wetland walers: acres.

IdentiS tYPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs'

iÙ Wu¡.ruo¿v that is not a rÑw or an RpW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNw is jírisdictional. Data supporting this conclusion is prcvided at Section III'C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

[¡ Tributary waters: linear feet width (ft).

S Other non-wetland waters: acres.

Identi$ tYPe(s) of waters:

Wetland ow directly or indirectly into TNWs'

P Wet e jurisdictional as adjacent wetlands'

where tributaries |pìcally flow year-round. Provide data and rationale

I in Section III.D. j, above. Provide rationale indicating that wetland is

directlY abutting an RPW:

I wetlands directly abutting an Rpw where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section IILB and rationale in Section II]D:2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreageestimates forjurisdictional wetlands in the review area: acres.

Wetland RPW that flow directly or indirectly into TNWs'

Et 
-W; when considered in combination with the tributary to which they are adjacent

and ave a signifìcant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

rùetl Ws tha Y into TNWs'

U 
" \¡/aters, in combination with the tributary to which they are adjacent and

acent w nexus with a TNW are jurisdictional Data supporting this

conclusion is provided at Section III'C.

Provide estimates forjurisdictional wetlands in the review area: acres'

mains jurisdictional.
the U.S.," or

gories presented above (l-6), or

e (see E below).

E. ISOLATED UNTERSTATE OR INTRÄ-STATEì WATERS,INCIU-DING ISOLATED WETLANDS' THE USE'

DEGRADATIoN oR DESTRUCTION OF WHIbH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH \ryATERS (CHECK ALL THAT APPLY):r0
s for recreational or other purposes.

in interstate or foreign commerce.

tries in interstate commerce.

sSee Footnote # 3.
e To complete the aralysis refer to the key in Section III.D.6 of the Instructional Guidebook.
r,,prior to asserting or declining cwA jurisdiction based solely on this category, corps Districts will elevate the action to corps and EPÀ HQ for

review consistent with the procãss desciibed in the corps/Ep| Memorandum Regarding cwA Act Ju¡isdiction Following Rapanos'

3.

4.

5.

6.

1



Identify water body and summarize rationale supporting determination:

provide estimates forjurisdictional waters in the review area (check atl that apply):

I Tributary waters: linear leet width (ft)'

I Other non-wetland waters: acres.

Identify type(s) of waters: impoundments'

[l Wettands: acres.

F. NON.JURISDICTIONAL \ryATERS, ÍNCLUDING WETLANDS (CHECK ALL THAT APPLY):

ll If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 corps of Engineers

Wètland Delineation Manual and/or appropriate Regional Supplements.

U n."ì.* area included isolated waters with no substantial nexus to interstate (or foreign) comrnerce'

fl prior to the Jan 2001 Supreme court decision in"swANCC," the review area would have been regulated based solely on the

"Migratory Bird Rute" (MBR).

m Waters do not meet the .,sigiincant Nexus" standard, where such a finding is required for jurisdiction' Explain:

Ë ö,*, fã-piuin,irn*.ou.i.dabove): IsolatedwetlandShasnoconnectiontowatersoftheu'S"

provide acr€age estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MRR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterfor irrigated agriculture), using best professional

width (ft).

esource:

ewareathatdonotmeetthe..SignificantNexus''standard,wheresuch

width (ft).

resource:

SECTION IV: DATA SOURCES'

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and

B applicanlconsultant: Location' JWOUS '

E icant/consultant'

! Office does not concur with data sheets/delineation report'

E Data sheets PrePared bY the CorPs:

E Corps navigable waters' studY:

E U.S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

rman 1:24,000.
. Citation:

Vertical Datum of 1929)

ld visit taken April 9, and23,2009 , January 18, April 9' and

er:
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B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isotated wetland 8 are37 2613,82.2164 The Russell Fork

River, is located at approximately ,37.2427,82.3201, approximately 10 river miles downstream near the town of Haysi'



A.PPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army CorPs of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field office' NAO-2012-01917

Isolated rWetland-9

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City:N/A
center coordinates of site (lavlóng in degree decimal format): Ltt. i6.26g8" [, Long. 82.2224" m'

Un iversal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

Xt Ctrect< if map/diagråm of review areaarrdlor potential jurisdictional areas is/are available upon request,

ffi ðill ir 
"rft'.riirã, 

(e.g., offsite mitigation sites, dispósal sites, etc. . . ) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

lf Office (Desk) Determination. Date:

Ë F1.ffi;"#*lon. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and23,2009, January 18,

and April 9,2012.

SECTION If: SUMMARY OF FINDINGS
Á. nHl sEcrIoN 10 DETERMINÁ.TIoN oF JURISDIcTIoN.

There @ ,,navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defrned by 33 CFR part 329) in the

rev iew area. lRequired]
lf Waters subiect to the ebb and flow of the tide.

ffi w;i;;; ;;;;;.rentty used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce'

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There [@S ,,waters of the u.S.- within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area fRequired]

1. Waters of the U.S'
a, Indicate presence ofwaters of u.s, in review area (check all that apply): t

ectly or indirectlY into TNWs
Ws
or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

solated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:

Non-wetland waters: linear feet: width (ft) and/or actes'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: ffi
Elevation of established OHWM (if known):

2, Non-regulated waters/wetlands (check if applicable):3

¡d" p;i*[;ily jurisdictional watèrs and/or wèttan¿s were assessed within the review area and determined to be not jurisdictional

Explain: lsolated wetland 9 is approximatetly 0.11 acres. It is not connected to waters of the U'S. and is not considered

j urisdictional.

I Boxes checked below shall be supported by completing dre appropriate sections in Section III below.
, Fo, purpor., of this form, an RpW is defined * ã tributury tñát is not a TN'W and that typicatly flows year-round or has continuous flow at least "seasonally''

(e g, typically 3 montrs).
I Supporting documentation is presented in Section lll F
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SECTION III: C\üA ANALYSIS

A. TNWS AND \ryETLANDS ADJACENT TO TNWS

Theagencieswill assertjurisdictionoverTNWsandwetlandsadjacenttoTNWs. IftheaquaticresourceisaTNW'complete

Section IILA.I and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III'A'1 and 2

and Section III.D.l'; otherwise, see Section III'B below'

1. TNW
Identi! TNW:

S ummarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetIand is ,.adjacent',:

B. CHARACTERTSTICS OF TRTBUTARY (TH.A.T IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any' and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

The agencies will assert jurisdiction over non-navigable tributaries of rN'ws where the tributaries are "relatively permanent

rryaters,, (Rprils), i,e. triËutaries that typically flowlear-round or have continuous flow at least seasonally (e'g', typically 3

months). A wetland that direcfly abuts an Rpw is also jurisdictional, If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section III.D.2. If the aquatic..rou... is a wetland directly abutting a tributary with perennial flow'

skip to Section III'D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation' corps districts and

in the record any available information that documents the existence of a significant nexus between a

utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water' even

s finding is not required as a matter of law'

is

atributarywithadjacentwetlands,completeSectionlll.B.lfor
n III.B.3 fór all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III'C below'

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
-Watersneo stz", @
úratnage area: Eß
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationshio with TNW:

! Tributary flows directlY into TNW'

E Tribrtu.y flows through ffiffi tributaries before entering TNW'

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TNVy'.

river miles from RPW.
aerial (straight) miles from TNW.
aerial (straight) miles from RPW.

Proiect waters cross or serve as state boundaries' Explain:

IdentifY flow route to TNW5:
Tributary stream order, ifknown:

4 Note that the Instructional Guidebook contains additional information regæding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifling, e g., tributary a, which flows through the review area, to flow into trìbutary b, which then flows into TNW'



(b)

! Artificial (man-made). ExPlain:

! Maniputated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Average dePth: feet
Average side slopes: tM.

Primary tributary substrate composition (check atl that apply):

! sitts ! sands

I cobbles flGravel
n Bedrock ! Vegetation. TypelYo cover"

! Other. Explain:

! Concrete

! Muck

Tributary condition/stability [e'g., highly eroding, sloughing banks] Explarn:

Presence of run/riffl e/pool complexes. Explain:

Tributary geometry: Es@
Tributary gradient (approximate average slope): %

(c) Flow:
-ributary provides for: f[@
Estimate aveta1enu*b..4ffiî events in review arealyear: ffifi!ffi

Describe llow regime:

Other information on duration and volume:

Surface flow is: Eft@. Characteristics:

Subsurface flow: f,[!@. Explain findings:

n Oy. (or other) test Performed:

Tributary has (check all that apply):

n ge¿ and banks

! OHWtr¡u (check all lndicators that apply):

! clear, natural line impressed on the bank

! changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

! sediment dePosition

! water staining

! other(list):

! Discontinuous OHWM.7 ExPlain:

If factors other than the OHWM were used

I uigtr Tide Line indicated by:

! oil or scum line along shore objects

! fine shell or debris deposits (foreshore)

! physical markings/characteristics

! tidal gauges

! other(list):

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in Plant communitY

to determine lateral extent of CWA jurisdiction (check atl that apply):

I Mean High Water Mark indicated bY:

! survey to available datum;

! physical markings;

! vegetation Iines/changes in vegetation types.

!!
¡!
!!
¡

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolore l, oily film; water quality; general watershed characteristics, etc')'

Explain:
Identi$, specihc pollutants, if known:

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e g., where the strear temporarily flows underground, or where

the 6HWM has been removed by derælopment or agricultrral practices). wherã there is abreak in the OHWM that is unrelated to fte waterbody's flow

regime (e.g , flow over a ro.kìrrtcrop orihrough a ðulvert), thè agerrcies will look for indicators offlow above and below the break
tIbid.



(iv) Biological Characteristics' Channel supports (check all that apply):
' - 

n ñiparian corridor. Characteristics (type, average width):

tr Wetland fringe. Characteristics:

! Habitat for:

fl Federally Listed species. Explain findings:

I Fistr/spawn areas. Explain findings:

n Otherinvironmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity. Explain findings:

2, Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(D PhysicalCharacteristics:
(a) General Wetland Characteristics:

ProPerties:
Wetland size: acres

Wetland tYPe. ExPlain: .

Wetland qualitY. ExPlain: .

Project wetlands cross or serve as state boundaries Explain:

Surface flow is: El!@
Ch aracteristics:

Subsurface flow: tffi. Explain findings:

D Oy. (or other) test Performed:

Directly abutting
Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier' Explain:

(d)

lüli;ffffii1;,"*,"
Estimate approximate location of wetland as within the E[@S floodplain'

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). ExPlain:
Identifl specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):' ' 
n Riparian buffer' Characteristics (type, average width): '

! Vegetation type/percent cover. Explain: '

! Habitat for:
! Federally Listed species. Expiain frndings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if anfl-
All wetland(s) being consider.d in th. cumulative analysis: EEEW
Approximately ( - 

) acres in total are being considered in the cumulative analysis.

(b)

(c)



C,

For each wetland, specif the following:

l)irectlv abuts? lYAtr) Size (in acres) Directly abuts? (YA.l) Size (in acresl

summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATTON

A significant nexus analysis will assess the flow characteristics performed

by any wetlands adjacent to the tributary to determine ifthey cal integrity

of a TN'W. For each of the following situations, a significant n its adjacent

wetlands, has more than a speculative or insubstantial effect on a TNW'

Considerations when evaluating significant nexus include' but a ofthe flow

ofwater in the tributary a and the functions performed by the tributary and all its adjacent

we,ands. It is not approp nt nexus based solely on any specific thresho_ld of distance (e.g' between a

tributary and its adjacent tary and the TNW). similarly, the fact an adjacent wetland lies within or

outside óf a floodplain is n ignificant nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Røpanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¡ Does the tributary, in combination with its a jacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduc Pol waters re

¡ Does the tributary, wit etlands (i tat and lifecycle supporl functions for hsh and

other species, such ing earing yo are present in the TNW?

r Does the tributary, wit etlands (i acity to transfer nutrients and organic carbon that

support downstream foodwebs?
o Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

l. significant nexus findings for non-Rp\ü that has no adjacent wetlands and flows directly or indirectly into TNWs' Explain

findings of presence or ab"sence of signihcant nexus below, based on the tributary itself, then go to Section III D: '

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs, Explain findings of presence o, ub..n.. of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW' Explain hndings of

presence or absence ofsignificant nexus below, based on the tributary in combination with all ofits adjacent wetlands, then go to

Section III.D:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/IryETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check atl that apply and provide size estimates in review area:

ll TNws: linear feet width (ft)' Or, acres'

f,l Wetlands adjacenl to TNWs: acres.

2. RPrüs that flow directly or indirectly into TI{Ws'

ûIi irrù"ã.¡". àrñwJ*rrere rriburäries typica[y flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

E r.iori*í.. orrNw where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at section III.B. Provide rationale indicating that tributary flows

seasonallY:

D.



Provide estimates forjurisdictional waters in the review area (check all that apply):

f Tributary waters: linear feet width (ft).

I Other non-wetland waters: acres.

Identif, tYPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs.

iÙ wì..ùo¿v that is not a rÑw or an RpW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is júrisdictional. Data supporting this conclusion is pr< vided at section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

I Tributary waters: linear feet width (lt).

I Other non-wetland waters: acres.

IdentifY tYPe(s) of waters:

Wetland indirectlY into TNWs'

U Wet as adjacent wetlands'
es typically flow year-round. Provide data and rationale

D.2, above. Provide rationale indicating that wetland is

directlY abutting an RPW:

I Wetlands directly abutting an Rpw where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section IILB and rationale in Section llLD:2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreilgeestimates forjurisdictional wetlands in the review area: acres.

Wetl an RP\ü that flow directly or indirectly into TNWs'

Ü" but when considered in combination with the tributary to which they are adjacent

s, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acreàgeestimates forjurisdictional wetlands in the review area: acres.

riletl Ws that flow Y into TNrWs'

ü' waters, and h ln combination with the tributary to which they are adjacent and

acent wetland nexus with a TNW are jurisdictional' Data suppofting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres.

fmpoundments of jurisdictional waters.e

As ä general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

il óemonstrate that imþoundment was created from "waters of the U.S.," or

ñ Demonstrate that water meets the criteria for one ofthe categories presented above (l-6), or

fl Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED UNTERSTATE OR INTRA-STATEì \ilATERS, INCLUDING ISOLATED \ilETLANDS' THE USE'

DEGRADATIoN oR DESTRUCTION OF WHIbH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECKALL THÄT APPLY):Io
s for recreational or other purposes.

in interstate or foreign commerce.

tries in interstate commerce'

8See Footnote # 3.
e To complete the aralysis refer to the key in Section III.D.6 0fthe Instructional Guidebook
r0 prior to asserting or declining cwA jurisdiction based solely on this category, corps Districts will elevate the action to corps and EPA HQ for

review consistent with the process described in the CorpslÛPL Memorandum Regailing Cll/A Acl Jurisdiction Following Rapanos'

4.

5.

6.

7.



Identify water body and summarize rationale supporting determination:

provide estimates forjurisdictional waters in the review area (check all that apply):

lll Tributary waters: linear leet width (lÐ.

I Ott'rer non-wetland waters: acres.

Identify type(s) of waters: impoundments'

I wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING \ryETLANDS (CHECK ALL THAT APPLY):

Ìü 
' 
iip"t;i1i"i *.ttun¿, *... urr"r..á within the review area, lese areas did not meet the criteria in the 1987 Corps of Engineers

Wètland Delineation Manual and/or appropriate Regional

fl Review area included isolated waters with no substantial tate (or foreign) commerce'

¡ prior to the Jan 2001 Supreme Court decision in ",S eview area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

m Waters do not meet the ,.Sig;ific;t Nexus" standard, where such a flrnding is required for jurisdìction. Explain:

E ò,fr.r, (explain, if not covJre d above): Isolated wetland t has no connection to waters of the U'S"

provide acreageestimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwater for irrigated agriculture), using best professional

width (ft).

esource:

provide acÍea*eestimates for non-jurisdictional waters in the review area that do not meet the "significant Nexus" standard, where such

width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUppoRTING DATA. Data reviewed for JD (check all that âpply - checked items shall be inctuded in case file and' where checked

and ate

Xt or f of the applicanlconsultant: Location, JWOUS .

E edl the aPPlicant/consultant'

! Ofnce concurs with data sheets/delineation report,

! Offrce does not concur with data sheets/delineation report'

E Data sheets prepared bY the CorPs:

I Corps navigable waters' studY:

E U,S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

! uscs g and 12 digit HUc maps. 
rman 1:24,000.
. Citation:

Vertical Datum of 1929)

td visit taken April 9, and 23 ' 
2009, January 18, and April 9' 2012 '

Previous determination(s). File no' and date ofresponse letter:

Applicable/supporting case law:
App ticable/supporting scientifi c literature :

Other information (please specif):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolared wetland 9 is 3'7.2665,82.2158, The Russell Fork

River, is located at approximately , 37 .2427 , 82.3201, approximately l0 river miles downstrealn near the town of Haysi'

H
E
U
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army CorPs of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook'

OVED JURTSDÍCTIONAL DETERMINATÍON (JD):

B, DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE NOTfOIK DiStTiCt' AbiNgdON FiCId OfIiCC' NAO-2012-01917

Isolated \Wetland-10

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: VA County/parish/borough: Buchanan City:N/A

Center coordinates of site (laltong in degree decimal format): Lat.i62698" [, Long' 82'2224"ffi'

Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

Ë'-'ôfr..n if . apldiagrimof rãview *.u und/o, potential jurisdictional areas is/are available upon request'

H ä;;k ii linlrli"r (e,g., offsite mitigation siies, disposal sites, etc. . . ) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

I Ofnce (Desk) Determination. Date:

E r.iet¿ Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9,and23,2009 ' January 18'

April 9, and SePtember 21,2012.

SECTION IT: SUMMARY OF FINDINGS
ffi sncr. RHA sEcrIoN 10 DETERMINATIoN oF JURISDIcTIoN'

There@,,navigablewatersoftheu.s."withinRiversandHarborsAct(RHA)jurisdiction(asdefinedby33cFRpart329)inthe
rev iew area. fRe quír e dl

U Waters subject to the ebb and flow of the tide'

ñ w;i;;; ;;r"sently used, or have b..r, ured in the past, or may be susceptible for use to transport interstate or foreign commerce'

ExPlain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION'

There ffi ,,waters of the u.s.,, within clean water Act (cwA) jurisdiction (as defined by 33 cFR part 328) in the review atea lRequiredf

1. Waters of the U'S.
a. Indicate presence ofwaters ofU.S' in review area (check all that apply): t

rectlY or indirectlY into TNWs
Ws

or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b.Identify(estimate)sizeofwatersoftheU.S.inthereviewarea:
Non-wetland waters: linear feet: width (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: @
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

¡È' p;?*¡;ily jurisdictional watèrs and/or wètlands were assessed within the review area and determined to be not jurisdictional'

Explain: Isolated wetland l0 is approximatetly 0,008 acres. It is not connected to waters of the U'S' and is not

considered jurisdictional.

I Boxes checked below shall be supported by completing the appropriate sections in section III below'
, For purposes of this f.orm, an Rpw is defrned as à tributary thlo no, a TNW and that typically flows year-round or has continuous flow at leæt"seasonally''

(e,g,, typically 3 monfis)j 
Suppôrting documentation is presented in Section III.F.

E4REGGCT
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SECTION III: CWA ANALYSIS

A. TNWS AND WETLANDS ÄDJACENT TO TNWS

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW' complete

Section IILA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III'A'1 and 2

and Section III'D'1.; otherwise, see Section IIÍ'B below'

I. TNW
Identiff TNW:

Summarize rati onale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is ..adjacent',:

B. CH,ARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS Á'DJACENT \ilETLANDS (TF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

The agencies will e tributar ent

wateri" (RPWs), r-round o

months). A wetla jurisdicti ound

(perennial) flow, resource i oìil'

skip to Section III.D'4.

A wefland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. corps districts and

EpA regions will inciude in the record any available information that doiuments the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water' even

thoughasignificantnexusfindingisnotrequiredasamatteroflaw'

is

atributarywithadjacentwetlands,completeSectionlll.B.lfor
n III.B.3 fàr all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III.C below'

1 Characteristics of non-TNWs that flow directly or indirectly into TNW

(¡) General Area Conditions:
Watersneo stre, ffi
Dratnage area: EEF.!!

Average annual rainfall: inches

Average annual snowfall: inches

(ii) PhYsical Characteristics:
(a) RelationshiP with TNVy':

! Tributarv flows directly into TNIV'

I rtiuututy flows through fffi[ tritutæies before entering TNW'

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TNW.
river miles from RPW.
aerial (straight) miles from TNW'
aerial (straight) miles from RPW.

Prolect waters cross or serve as state boundaries, Explain:

Identi$ flow route to TNW5:
Tributary stream order, if known:

o Note that the Instructional Guidebook contains additional information regæding swales, ditches, washes, and erosional features generally and in the arid

West,
, Flow route can be described by identif ing, e g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW'



(b)

! Manipulated (man-altered)' Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Average dePth: feet
Averale side slopes: flffi.

Primary tributary substrate composition (check all that apply):

! sitts flsands
! cobbles ! Gravel

! Bedrock ! Vegetation. Typel"/o covet"

! Other. Explain:

Tributary ., highty eroding, stoughing banksl' Explain:

Presence lexes. ExPlain:

Tributary
Tributary average sloPe): %

(c) Flow:
friUutu.y provides for: p!@
Estimate average number of flow events in review area/year: !|ffi[

Describe flow regime:
Other information on duration and volume:

Surface flow is: M' Characteristics:

Subsurface flow: s@. Explain hndings:

n Dye (or other) test Performed:

Tributary has (check alt that apply):

n ge¿ and banks

E OuWtrrt6 (check att indicators that apply):

! clear, natural line impressed on the bank

! changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

n leaf litter disturbed or washed away

n sediment dePosition

! water staining

! other(list):

! Discontinuous OHWM.? ExPlain:

If factors other than the OHWM were used to determine lateral on (check all that apply):

E High Tide Line indicated by: l[ Mean H bv:

- ! -oil 
or scum line along shore objects ! surv

E ¡n. shell or debris dãposits (foreshore) ! physical markings;

Ei physical markings/characteristics ! vegetation lines/changes in vegetation types'

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily hlm; water quality; general watershed characteristics, etc')'

Explain:
Identif, specific pollutants, if known:

¡!!!
tr
n!

! Concrete

! Muck

the presence of litter and debris

destruction of terrestrial vegetation

the presence ofwrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in Plant communitY

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the streãn temporarily flows undergroun( or where

the 6HWM has been ,.rou.d úy de'r,elopment or agri.utuø fia.ii..Ð. wh"rä tnere is a bieãk in the oHwM that is unrelated to fte waterbody's flow

regime (e g., flow over , ro.k oi"iop orihrough a ãrlverg, thå agerrciás will look for indicators offlow above andbelow the break

tlbid



(iv)BiologicalCharacteristics.Channelsupports(checkallthatapply):' ' 
n ñiparian corridor. Characteristics (type, average width):

E Wetland fringe. Characteristics:

! Habitat for:

! Federalty Listed species. Explain findings:

fl Fish/spawn areas. Explain hndings:

! Other environmentally-sensitive species' Explain flrndings:

! Aquatic/wildlife diversity. Explain frndings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(D PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres

'Wetland tYPe. ExPlain: .

Wetland qualitY. ExPlain: '

Project wetlands ctoss ot serve as state boundaries' Explain:

Surface flow is: ft@
Characteristics:

Subsurface flow: EE@. Explain findings:

n Dye (or other) test Performed:

Directly abutting
Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecotogical connection. ExPlain:

! Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within ttre tff@ floodplain'

(ii) Chemical Characteristics¡ ^..^r:+... ^--.
Characïerize wetland system (e.g., water color is clear, brown, oil ftlm on surface; water quality; general watershed

characteristics; etc.)' ExPlain:

Identifl specihc pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
' ' 

! Riparian buffer. Characteristics (type, average width): '

! Vegetation type/percent cover' Explain: .

! Habitat for:

! Federally Listed species' Explain findings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain hndings:

fl Aquatic/wildlife diversity. Explain fi ndings:

Characteristics of all wetlands adjacent to the tributary (if an$-
All wetland(s) being considereä in the cumulative anãlysis: Em[l'ßt 

_

Approximateiy ( - 
) acres in total are being considered in the cumulative analysis.

(b)



For each wetland, specif the following:

Directly abuts? (YAtr) Size (in acres) Directly abuts? (YA{) Size (in acres)

c.

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed

by any wetlands adjacent to the tributary to determine if they cal integrity

of a TN\ü. For each of the following situations, a significant n its adjacent

wetlands, has more than a speculative or insubstantial effect on a TNW'

Considerations when evaluating significant nexus include, but a ofthe flow

ofwater in the tributary and i and the functions performed by the tributary and all its adjacent

weflands, It is not appropriat nt nexus based solely on any specific threshold ofdistance (e.g' between a

tributary and its adjacent wet tary and the TNw). similarly, the fact an adjacent wetland lies within or

outside ofa floodplain is not s ignificant nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¡ Does the tributary, in combination with its a jacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters re aching a TNW?

¡ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycte suppoft functions for frsh and

other species, such as feeding, nesting, .pu*ning, or rearing young for species that are present in the TNW?

r Does the tributary, in combination with its adja;nt wetlanãs (if any), have the capacity to transfer nutrients and organic carbon that

suppoft downstream foodwebs?
o Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TN'ws' Explain

findings of presence o, ub"..n". of significant nexus below, based on the tributary itself, then go to Section III'D: '

2, Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs. Explain hndings of presence or absence of signiflrcant nexus úelow,based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW' Explain findings of

presence or absence ofsigniflrcant nexus below, based on the tributary in combination with all ofits adjacent wetlands, then go to

Section IILD:

4. Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSMETLANDS ARE (CHECKALL

THAT,A.PPLY):

l TN\ils and Adjacent \iletlands. Check all that apply and provide size estimates in review area:

!l .I-t tWs: linear feet width (ft), Or' acres'

fl Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs'

in iriùrl*Ë. år ñwJ *nere tributáries rypically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:
U riit"iurí., oirNw where tributaries have continuous flow "seasonally" (e.g., typicalty three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

D,



provide estimates forjurisdictional waters in the review area (check alt that apply):

!l Tributary waters: linear feet width (ft)'

U Oth.t non-wetland waters: acres.

IdentifY tYPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs'

I Waterbody that is not a ÑW or an RPW, but flows Jirectly or indirectly into a TNW, and it has a significant nexus with a

- tNW is júrisdictional. Data supporting this conclusion is prc vided at Section III.C,

provide estimates for jurisdictional waters within the review area (check all that apply):

I Tributary waters: linear leet width (ft).

I Other non-wetland waters: acres.

Identif tYPe(s) of waters:

\iletland indirectlY into TNWs'

lE W.t as adjacent wetlands'e 
E es typically flow year-round. Provide data and rationale

D. j,-abovè. Provide rationale indicating that wetland is

directly abutting an RPW:

I Wetlands directly abutting an RP,W where tributaries typically flow "seasonatly." Provide data indicating that tributary is

seasonal in Section III.B and rationale in section lil.o.z,abóve. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreageestimates forjurisdictional wetlands in the review area: acres.

Wetland an RP\il that flow directly or indirectly into TN'Ws'

E 
- 
*; but when considered in combination with the tributary to which they are adjacent

and s, have a signif,rcant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acreageestimates forjurisdictional wetlands in the review area: acres.

Wetl Ws tha tlY into TNW.s'E ;*Íi x1mi,rru,r#':i"ïJåïå1î"".ii iHilHlåiil1iliï*'"0
conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres'

emains jurisdictional.
f the U.S.," or
gories Presented above (l-6), or

e (see E below).

INCLUDING ISOLATED WETLANDS, THE USE'

AFFECT TNTERSTATE COMMERCE, INCLUDING ANY

for recreational or other purposes'

in interstate or foreign commerce.

tries in interstate commerce'

sSee Footnote # 3.
tïo compret" the aralysis refer to the key in Section Ill.D 6 0fthe Instructional Guidebook'
r0 prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for

review consistent rvith the p.ocãss d.scribed in the corpslÛpÃ Memorandum Regarding cÍItA Act Jurisdiction Following Rapanos'

3.

4.

5.

6.

7.



Identify water body and summarize rationale supporting determination:

provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).

I Oth.t non-wetland waters: acres.

Identifl type(s) of waters: impoundments'

I V/etlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

E If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 corps of Engineers

Wètland Delineation Manual and/or appropriate Regional Supplements.

U n."i.* area included isolated waters with no substantial nexus to interstate (or foreign) commerce'

! prior to the Jan 2001 Supreme court decision in"slltANCC," the review area wìuld have been regulated based solely on the

"Migratory Bird Rule" (MBR)'

n Waters do not meet the .,Sidific¿1it Nexus" standard, where such a finding is required for ju-risdiction' Explain:

Ë ö,¡*, tã-piãi", ir *, .ouJr.d above): Isolated wetland l0 has no connection to waters of the u's"

provide acreage estimates for non-jurisdictional waters in the review are4 where the sole potential basis of.lurisdiction is the MRR

factors (i.e., presence of migratory birds, presence of endangered species, use of water foiirrigated agriculture), using best professional

width (ft).

esource:

ew area that do not meet the ..Signifrcant Nexus,, standard, where such

width (ft)

resource:

SECTION IV: DATA SOURCES.

A. suppoRTING DATA. Data reviewed for JD (check all that apply - checked items shatl be included in case file and, where checked

and

E applicant/consultant: Location' JWOIIS '

E icant/consultant'

! Offrce does not concur with data sheets/delineation report'

E¡ Data sheets prepared by the Corps:

ll Corps navigable waters' studY:

n U.S. Geological Survey Hydrologic Atlas:

fl uscs NHD data.

man l:24,000'
. Citation:

Vertical Datum of 1929)

ld visittakenApril 9, and 23,2009, January 18, April 9' and
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B. ADDITIONAL COMMENTS TO SUppoRT JD: The coordinares of isolated wetland l0 are 37 .2706' 82.2195. The Russell Fork

River, is located at approximately ,37.2427,82.32}l,approximately 10 river miles downstream neal the town of Haysi'



APPROVED JURISDICTIONAL DETERMINATION FORM

U.S. Army CorPs of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District' Abingdon Field office' NAO-2012-01917

Isolated riletland-11

C. PROJECT LOCA.TION ÄND BACKGROUND INFORMATION:

State: VA County/parisVborough: Buchanan City:N/A

center coordinates of site (lallong in degree ¿..in'ur format): Lat.36.2698" [, t-ong' 822224"w'

Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest 'l'raditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate UC):05070202

S' Cnect if r potential jurisdictional areas is/are available upon request.

ffi d;;i i¡ siìes, disposat sites, etc. . . ) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

I Olnce (Desk) Determination. Date:

E0 ¡iet¿ Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and23,2009' January 18'

and April 9,2012.

SECTION II: SUMMARY OF FINDINÇS 
- - -Ã-. nn¡ sncuox 10 DETERMINATIoN oF JURISDIcTIoN'

There@,,navígablewatersoftheu.S"withinRiversandHarborsAct(RHA)jurisdiction(asdefrnedby33cFRpart329)inthe
review area. lRequired]

S Waters subject to the ebb and flow of the tide'

Ë W;;.; ;.";."sently used, or have b."n ur.d in the past, or may be susceptible for use to transport interstate or foreign commerce'

Explain:

B. C\ilA SECTION 404 DETERMINATION OF JURISDICTION'

There ffiS ,,waters of the LLS.,, within Clean water Act (CWA) jurisdiction (as defined by 33 cFRpart 328) in the review area fRequire$

L Waters of the U.S'
a. fndicate presence ofwaters ofU.S' in review area (check all that apply): 1

rectlY or indirectlY into TNWs
Ws

or indirectlY into TNWs
s that flow directty or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U.S' in the review area:

Non-wètland waters: linear feet: width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: EMI
Elevation of estabtished OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

[t potentia[y jurisdictional waters and/or wètlands iere assessed within the review area and determined to be not jurisdictional'

Explain: Isolated wetland 11 is approximatetly 0.30 acres. It is not connected to waters of the U'S' and is not considered

j urisdictional.

r Boxes checked below shall be supported by completing the appropriate sections in Section III below

r For purposes ofthis f.orm, an Rp,w is defrned as à tributary il'råt i, not u ruw and that typicatly flows year-round or has continuous flow at least "seasonally''

(e.g, typically 3 monlhs)j 
s-uppô.ting àocumentation is presented in Section III F'
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SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

Theagencieswill assertjurisdictionoverTNWsandwetlandsadjacenttoTNWs' IftheaquaticresourceisaTNW'complete

section IILA.I and section IILD.I. only; if the aquatic resource is a wetland adjacent to a TN'w, complete sections III'A'1 and 2

and Section III.D'1.; otherwise, see Section III'B below'

1. TNW
IdentifY TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize iationale supporting conclusion that wetland is "adjacent":

B. CHARAcTERISTIcS oF TRIBUTARY (THAT IS NoT A TNw) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands' if any' and it helps

determine whether or not the standards for jurìsdiction established under Rapanos have been met'

The agencies will e tributar ent

wateri" (RPWs), r-round o

months)' A wetra i11:i:'^t: :il'
(perennial) flow, resource I

skip to Section III'D.4'

t to but that does no n RPW requires a significant nexus evaluation' Corps districts and

in the record any av ion that documents the existence of a significant nexus between a

utary that is not per djacent wetlands if any) and a traditional navigable water' even

s finding is not requ of law'

ists is determined in Section III'C below'

l. characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Warersneq ,,r"' ft@
uratnage area: EEFtI
Average annual rainfall: inches

Average annual snowfall: inches

(ii) PhY
(a) 

into TN'ù/.

fftffi tributaries before entering TNW'

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TNW.
river miles from RP'W.

aerial (straight) miles from TNW.
aerial (straight) miles from RPW.

Prolect waters cross or serve as state boundaries' Explain:

Identif flow route to TNW5:
Tributary stream order, if known:

a Note that the Instructional Guidebook contains additional information regæding swales, ditches, washes, and erosional features generally and in the arid

West.
, Flow route can be described by identifoing, e g, tributary a, which flows through the review area, to flow into tributary b' which then flows into TNW



(b)

lain:

Tributary properties with respe ct to top of bank (estimate):

Average width: feet

Average dePth: feet
Averale side sloPes: sffi'

Primary tributary substrate composition (check all that apply):

! sitts flsands
I couut.t n Gravel

! Bedrock f] Vegetation ' TypelYo cover:

n other. ExPlain:

Tributary ., highly eroding, sloughing banksl' Explatn:

Presence lexes' ExPlain

Tributary
Tributary average sloPe): %

(c) Flow:
T.ibututy provides for: S@
Estimate average nu.bffiî events in review area'lyear: ffffi

Describe flow regime:

Other information on duration and volume:

Surface flow is: E[[ffi' Characteristics:

Subsurface flow: @. ExPlain findings:

! OY. (or other) test Performed:

Tributary has (check all that apply):

! eeA and banks

! OHWVU (check all indicators that apply):

! clear, natural line impressed on the bank

! changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

! sediment dePosition

! water staining

I Concrete

flMuck

the presence of litter and debris

destruction of tetrestrial vegetation

the presence of wrack line

sediment sorting
scour
multiple observed or predicted flow events

abrupt change in Plant communitY

!
n!
¡!
¡
¡

I other(list):

! Discontinuous OHWM.7 ExPlain:

If factors other than the OHWM were used to determi k all that apply):
- - 

E Higt fiA. Line indicated bY: E
! oil or scum line along shore objects

n fine shell or debris deposits (foreshore)

! physical markings/characteristics tvPçJ'

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics' etc )'

ExPlain:
Identif, specifrc pollutants, if known:

óA natural 6 the OHWM does not necessarily sever jurisdiction (e.g., where the strean temporarily flows underground, or where

the OHWM pment or agricutt rat fiaci¡..r). wt .rá tn-"re.is a bìei< in the oH'wM that is unrelated to rhe waterbody's flow

regime (e.g. itrrougtr u *ln.rtl, ìr'tä uierrcies wilt look for indicators of flow above and below the break

ttbid



(iv)BiologicalCharacteristics'Channelsupports(checkallthatapply):' ' 
! ñiparian corridor. Characteristics (type, average width):

¡ Wetlandfringe. Characteristics:

! Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas' Explain f,rndings:

! Otherinvironmentally-sensitive species' Explain hndings:

! Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:

ProPerties:
Wetland size: acres

Wetland tYPe. ExPlain: .

Wetland qualitY. ExPlain: '

Pro.iect wetlands.iott o, serve as state boundaries' Explain:

Surface flow is: ftfi@
Characteristics:

Subsurface flow: ff[@. Explain frndings:

fl Oy. (or other) test Performed:

Directly abutting
Not directly abutting

! Discrete wetland hydrologic connection Explain:

! Ecological connection' ExPlain:

! Separated by berm/barrier. Explain:

(d)
r miles from TNW
(straight) miles from TNW'

Estimate approximate location of wetland as within tht EffiK floodplain

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil hlm on surface; water quality; general watershed

characteristics; etc.). ExPlain:

Identify specihc pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
' ' 

n ñiparian buffer. Characteristics (type, average width): '

! Vegetation type/percent cover. Explain: '

! Habitat for:

! Federally Listed species. Explain findings:

! Fistr/spawn æeas. Explain findings:

I Other environmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity. Explain findings:

3. Characteristics ofall wetlands adjacent to the tributary (ifanyl-
All wetland(s) being considered in the cumulative nálysis: EM
Approximatàíy ( 

" 
) acres in total are being considered in the cumulative analysis.

(b)



For each wetland, speciff the following:

Directly abuts? (YAI) Size (in acres) Directly abuts? (Y/l'{) Size (in acres)

c.

Summarizeoverallbiological,chemicalandphysicatfunctionsbeingperformed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions ofthe tr performed

by any wetlands adjacent to the tributary to determine ifthey significantly affect the cal integrity

of a TNW. For each of the following situations, a significantiexîs exists if th. ttibut its adiacent

wetlands, has more than a speculative or insubstantîal effect on the chemical, physical and/or biolo.gical integrity of a TNW'

Considerations when evaluating significant nexus include, but are not limited ìo ihe volume, duration, and frequency of the flow

ofwater in the tributary a and the functions performed by the tributary and all its adjacent

wetlands. It is not approp nt nexus based solely on any specific threshold ofdistance (e'g' between a

tributary and its adjacent tary and the TNw). similarly, the fact an adjacent wetland lies within or

outside åf a floodplain is n ignificant nexus'

Draw connections between the features documented and the effects on the TNW, as identified inthe Røpanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

r Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to rs reaching a TNW?

r Does the trib ds (ifany), provide habitat and lifecycle suppolt functions for fish and

other species g young for species that are present in the TNW?

o Does the trib ãr (iiunv), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
¡ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physicat, chemical' or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RpW that has no adjacent wetlands and flows directly or indirectly into TNWs' Explain

fïndings of presence or ab"sence of significant nexus below, based on the tributary itself, then go to Section III'D: '

2, Significant nexus findings for non-RpW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs. Explain findings of presence o, abr"n.. ãirignincunt nexus below,based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Significant nexus findings for seasonal RPW"

DETERMINATIONS OF JURISDICTTONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECKALL

THAT APPLY):

l. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

lU TNWs: linear feet width (ft), Or, acres'

I Wetlands ad.iacent to TNWs: acres'

2. RPWs that flow directly or indirectly into TNìÙs'

ä irLùrr*i., oriNwË *n.re tributåries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

¡g riituturí", of rNw where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section 1II.B. Provide rationale indicating that tributary flows

seasonallY:

D.



provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft)'

E Oth., non-wetland waters: acres

IdentifY tYPe(s) of waters:

Non-RPWs8 that flow dir
I waterbody that is not irectly or indirectly into a TNW, and it has a signifrcant nexus with a

TNW is júrisdictional n is provided at Section IILC.

provide estimates for jurisdictional waters within the review æea (check atl that apply):

[l Tributary waters: linear leet width (fl)'

U Ottte, non-wetland waters: acres'

IdentifY tYPe(s) of waters:

Wetlandsdirectly indirectly into TNWs'

lÚ Wetla.t¿s dire as adjacent wetlands'

I Wetlands es typically flow year-round. Provide data and rationale

indicatin D.Z-,'abovê. Provide rationale indicating that wetland is

directlY abutting an RPW:

lf, wetlands directly abutting an Rp,w where _tributaries 
typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section IILD:2, abóve. Provide rationale indicating that wetland is directty

abutting an RPW:

provide acreage estimates forjurisdictional wetlands in the review area: acres'

Wetland g ânu''''; ,uut ;,-j;:ljÏiffi:,å*,ü*and ds, h

conclusion is provided at Section III.C.

provide acreageestimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs tha tly into TNWs'

g wetlands adjacent to such waters, dln combination with the tributary to which they are adjacent and

with similarly situated adjacent w nexus with a TNW are jurisdiction al' Data supporting this

conclusion is provided at Section III.C'

Provide estimates forjurisdictional wetlands in the review area: acres'

emains jurisdictional.
f the U.S.," or
gories Presented above (l-6), or

e (see E betow).

INCLUDING ISOLATED WETLA,NDS, THE USE'

AFFECT INTERSTATE COMMERCE, TNCLUDING ANY

s for recreational or other purposes'

in interstate or foreign comlrerce'
stries in interstate commerce'

sSee Footnote # 3
t fï 

"otnpf"t. 
the aralysis refer to the key in Section III.D 6 ofthe Instructional Guidebook

r0 prior to asserting or declining clvA jurisdiction baseã solely on this category, corps Districts will elevate the action to corps and EPÀ HQ for

review consistent ìryith the process described in the Corps/EPÃ Memorandum Regarding CÍIrA Act lurisdiclion Following Røpønos'

3.

4.

5.

6.

1



Identifywaterbodyandsummarizerationalesupportingdetermination:

provide estimates forjurisdictional waters in the review area (check all that apply):

l! Tributury waters: linear feet width (ft)'

fl Other non-wetland waters: acres.

Identify type(s) of waters: impoundments'

I Vy'etlands: acres'

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

U If potential wetlands *... urr..r.ã within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wàtland Delineation Manual and/or appropriate Regional Supplements.

ll R.ui.* area included isolated waters with no substantial nexus to interstate (or foreign) commerce'

n prior to the Jan 2001 Supreme court decision in"swANCC," the review area would have be en regulated based solely on the

"Migratory Bird Rule" (MBR)'

m Waters do not mã the ,,SigiificÑ Nexus" standard, where such a finding is required for jurisdiction Explain:

Ë ö*.î, t.-piãi",-ir*,.ou.i.dabove): Isolatedwetlandllhasnoconnectiontowatersoftheu's"

provide acreageestimates for non-jurisdictional waters in the review area, where the sole potentiat basis of -iurisdiction is the MBR

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:

ewateathatdonotmeetthe..SignifrcantNexus,,standard,wheresuch

width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case hle and, where checked

licant/consultant: Location, J\ryOUS'
antlconsultant.

E
H

E!u
u
Eil
H

E

H
U

Data sheets PrePared bY the CorPs:

Corps navigable waters' studY:

U.S. Geological Survey Hydrologic Atlas:

! uscs NHD data,

¡ usGS 8 and 12

úS. Geological Su scale & quad name: Harman l:24'000'

USDANatural Res ion Service Soil Survey Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA/FIRM maPs:

1gg-year Floodplàin Elevation is: Q.,lational Geodectic Veftical Datum of 1929)

Photographs: ! Aerial (Name & Date):

or 6 other (Name & Date): Site photos from flreld visittaken April 9, and23,2009, January 18, andApril 9,2012'

Previous determination(s). File no. and date ofresponse letter:

Applicab le/supporting case Iaw:

Applicable/supporting scientihc literature :

Other information (please speciS) :

B. ADDITIONAL COMMENTS TO SUppoRT JD: The coordinates of isolated wetland ll is 37 '2699' 82'2232. The Russell Fork

River, is located at approximately ,37.2427,82.3201, approximately l0 river miles downstream near the town of Haysi'
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A.PPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army CorPs of Engineers

This form should be completed by following the instructions provided in section IV ofthe JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District' Abingdon Field office' NÄO-2012-01917

Isolated Wetland-12

C. PROJECT LOCATTON AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A

Center coordinates of site (laflóng in degree decimat format): Lrr. i6'26g8" [[, Long. 82'2224" W
Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable V/ater (TNW) into which the aquatic resource flows: Russell Fork

Name of wate it code (HUC): 05070202

lXl Check if areaandlor potential jurisdictional areas is/are available upon request.

ñ ili i¡ mitigation sites, disposal sites, etc. . . ) are associated with this action and are recorded on a

different JD form.

D. REVIE\ü PERFORMED FOR SITE EVA.LUATION (CHECK ALL THAT APPLY):

l[ Omce (Desk) Determination. Date:

E ri"r¿ o.tenn-ination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9,and23,2009, January 18'

and April 9,2012.

SECTION II: SUMMARY OF FINDINGS
¡. NU¡' SPCUON 10 DETERMINATION OF JURISDICTION.

There @ .,navigable waters of the U,S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFRpart 329) in the

review area. lReq ui re dl
m Waters subiect to the ebb and flow of the tide'

ffi Wil ;;.;r*ently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce'

Explain:

B. C\ryA SECTION 404 DETERMINATION OF JURISDICTION.

There @ ,,waters of the (J.5." within clean Water Act (cwA) jurisdiction (as deflrned by 33 cFR part 328) in the review area' f,Requirefl

1. Waters of the U.S.
a. Indicate presence ofwaters of u.s. in review area (check all that apply): 1

rectlY or indirectlY into TNWs
Ws

or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U.S' in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: EEW
Elevation of established OHWM (if known):

2, Non-regulated waters/wetlands (check if applicable):

lÈ' p;i;";;lly ¡uriroi.tionat wate¡s and/or wetlands were assessed within the review area and determined to be notiurisdictional'

Explain: Isolated wetland 12 is approximatetly 0,02 acres. It is not connected to waters of the U.S. and is not considered

j u risdictional.

I Boxes checked below shall be srpported by completing lhe appropriate sections in Section III below
, For purposes ofthis form, an Rpw is defined * à tributury tnät ir not a TNW and that typically flows year-round or has continuous flow at least"seasonally''

(e.g, typically 3 monfis).
3 Supporting documentation is presented in Section III F
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SECTION TII: CWA ANALYSIS

A. TNWS AND WETLANDS ADJACENT TO TNWS

TheagencieswillassertjurisdictionoverTNWsandwetlandsadjacenttoTNWs' IftheaquaticresourceisaTNW'complete

Section IILA.I and Section IILD.I. only; if the aquatic resource ii a wetland adjacent to a TNW, complete Sections III'A'1 and 2

and Section III'D.1'; otherwise, see Section [II'B below'

I. TNW
Identif, TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize iationate supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TR1BUTARY (THAT IS NOT A TNW) AND fTS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

The agencies will assert jurisdiction over non-navigable tributaries of TNW ent

waters=" (RPWs), i.e. tributaries that typically flowyear-round or have cont

months). A wetland that directly abuts an RPW is also jurisdictional. If the ound

lpereníial¡ flow, skip to Section IILD.2. If the aquatic resource is a wetland ow'

skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation' corps districts and

in the record any available information that documents the existence of a significant nexus between a

utary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable water, even

s finding is not required as a matter of law'

is

atributarywithadjacentwetlands,completeSectionlll.B'lfor
n IILB.3 fôr all wetlands adjacent to that tributary, both onsite

and offsite, The determination whether a significant nexus exists is determined in Section III'C below'

1. Characteristics of non-TNWs that flow directly or indirectly into TI{W

(D General Area Conditions:
-watersneo.tt., ffi
úratnage area: s@
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

n Tributarv flows directly into TNW.

I r.iuutu'y flows througÎEWffibutaries before entering TNW'

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TNW.
river miles from RPW.
aerial (straight) miles from TNW'
aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries, Explain:

Identif, flow route to TNWs:
Tributary stream order, if known:

1 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
, Flow route can be described by identifuing, e.g, tributary a, which flows through tlre review area, to flow into tributary b, which then flows into TNW'



(b)

! Artificial (man-made), ExPlain:

! Manipulated (man-altered) Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Average dePth: feet
Average side slopes: Eþfiffi.

Primary tributary substrate composition (check all that apply):

n sitts ! Sands

! Cobbles ! Gravel

! Bedrock ! Vegetation, TypelYo covet"

! other. Explain:

Tributary condition/stability [e.g., highly eroding, stoughing banks]' Explatn:

Presence of run/riffl e/pool complexes. Exp lain :

Trioutary geomett]: s@
Tributary gradient (approximate average slope): %

(c) Flow:
t.itutury provides for: ffi@
Estimate average nurnbffiî events in review arealyear: fþffi

Describe flow regime :

Other information on duration and volume:

Surface flow is: tfr@' Characteristics:

! Concrete

! Muck

film; water quality; general watershed characteristics, etc )'

Subsurface flow: f[@. Explain findings:

! Py. (or other) test Performed:

Tributary has (check all that apply):

! ne¿ and banks

! OHWvtu (check all indicators that apply):

! ctear, natural line impressed on the bank

! changes in the character ofsoil
! shetving

! vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

! sediment dePosition

! water staining

! other(list):

! Discontinuous OHWM.? ExPlain:

If factors other than the OHWM were used

EI Hlgtr Tide Line indicated by:

! oil or scum line along shore objects

! fine shell or debrls deposits (foreshore)

fl physical markings/characteristics

! tidal gauges

n other(list):

¡ the presence oflitter and debris

¡ destruction of terrestrial vegetation

! ttre presence of wrack line

¡ sediment sorting

f| scour

n multiple observed or predicted flow events

! abrupt change in Plant communitY

to determine lateral extent of CWA jurisdiction (check all that appty):

[] Mean High Water Mark indicated bY:

! survey to available datum;

! physical markings;

! vegetation lines/changes in vegetation types.

(iii) Chemical Characteristics:
Characterize tributary (e.g', water color is clear, discolored, oily

Explain:
Identify specific poIlutants, if known:

óA natural or man-made discontinuity in the OHWM does not necessarily severjurisdiction (e.g, where the strear temporarily flows undergroun( orwhere

theOHWMhasbeenremovedbyder,elopmentoragricultriai practices). wherethereisabreãkintheoHWMthatisunrelatedtottrewaterbody'sflow

regime (e.g., flow over u,o.k o,í.rop or through a ãrlvert), thà agerries will look for indicators offlow above andbelow the break

?tbid.



(iv) Biological Characteristics. Channel supports (check all that apply):' 
¡ Riparian corridor. Characteristics (type, average width):

! Wetlandfringe. Characteristics:

! Habitat for:
! Federally Listed species. Explain hndings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species Explain findings:

fl Aquatic/wildlife diversity. Explain findings:

2, Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(D PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properlies:
Wetland size: acres

Wetland tYPe. ExPlain: .

Wetland qualitY. ExPlain: .

Project wetlands cross or serve as state boundaries' Explain:

Surface flow is: mruE
Characteristics:

Subsurface flow: ffi. ExPlain findings:

! Oy. (or other) test Performed:

(c) Wetland Ad.iacency Determination with Non-TNW:

! Directly abutting

n ¡¡ot directlY abutting

! Discrete wetland hydrologic connection' Explain:

! Ecological connection' ExPlain:

! Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the ffi@ floodplain.

(ii) Chemical Characteristics:
Characterizewetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

chatacteristics; etc.). ExPlain:
Identif, specific pollutants, if known:

(iii) Biotogical Characteristics. Wetland supports (check all that apply):' 
! fliparian buffer. Characteristics (type, average width): '

! Vegetation type/percent cover. Explain: .

¡ Habitat for:
! Federally Listed species, Explain findings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain findings:

! Aquatic/wildlife diversity. Explain fi ndings:

3. Characteristics of all wetlands adjacent to the tributary (if an¿l-
All wetland(s) being consider.ä in th. cumulative anâlysis: IA@
Approximateiy ( - 

) acres in total are being considered in the cumulative analysis.

(b)
Explain:



c.

For each wetland, speciff the following:

Directty abuts? (YAtr) Size (in acres) Directly abuts? (Y/l'{) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristic5 Performed

by any wetlands adjacent to the tributary to determine ifthey cal integrity

of a TNW. For each of the following situations, a significant n its adjacent

wetlands, has more than a speculatiîe or insubstantial effect on a TNW'

Considerations when evaluating significant nexus include, but a y ofthe flow

ofwater in the tributary a the functions performed by the tributary and all its adjacent

wetlands, It is not âpprop xus based solely on any specific threshold of distance (e.g. between a

tributary and its adjacent and the rnw¡. simitarly, the fact an adjacent wetland lies within or

outside of a floodplain is n cant nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TN'Ws, or to redúce the amount of pollutants or flood waters reaching a TNW?

. Does the trlbutary, in combination with its a jacent wetlands (if any), provide habitat and lifecycle supporl functions for frsh and

other species, ,uóh u. feeding, nesting, tpu*ning, or rearing young for species that are present in the TNW?

. Does the tributary, in combination with its adjacent wetlanãs (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
o Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1 significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TNWs' Explain

findings of presence o, ub"r.n". of signifÏcant nexus below, based on the tributary itseli then go to Section III'D: '

2. significant nexus findings for non-Rpw and its adjacent wetlands., where the non-RPW flows directly or indirectly into

TNWs. Explain findingåf presence or absence of sþnifrcant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain frndings of

presence or absence ofsignificant nexus below, based on the tributary in combination with all ofits adjacent wetlands, then go to

Section III.D:

4, Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSMETLANDS ARE (CHECK ALL

THAT,{PPLY):

1. TI\Ws and Adjacent Wetlands. Check alt that apply and provide size estimates in review area:

I tNWs: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

2, RPWs that flow directly or indirectly into TNWs'

il rilú"tàii", or Ñw. *tr"re tributáries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:
U i;iili;;í"; .rÑw where rributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonallY:

D.



provide estimates forjurisdictional waters in the review area (check all that apply):

lf, Tributary waters: linear feet width (ft).

f Oth.t non-wetland waters: acres.

Identify tyPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs'

iÙ' ùi"rt"¿v that is not a rÑw or an RpiV, but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is júrisdictional. Data supporting this conclusion is pr< vided at Section III'C'

provide estimates for jurisdictional waters within the review area (check all that apply):

I Tributary waters: linear leet width (ft).

l! Other non-wetland waters: acres.

Identifl tYPe(s) of waters:

Wetl ow directly or indirectly into TNWs'

E ejurisdictional as adjacent wetlands'

where tributaries typlcally flow year-round. Provide data and rationale

I in Section III.D.2, above. P¡ovide rationale indicating that wetland is

directly abutting an RPW:

I wetlands directly abutting an Rpw where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section Ill.D.2, above. Provlde rationale indicating that wetland is directly

abutting an RPW:

Provide acÍeageestimates forjurisdictional wetlands in the review area: acres.

Wetland g an RPW that flow directly or indirectly into TNWs'

E 
- 
t.l , b.,t *h.n considered in combination with the tributary to which they are adjacent

and ds, have a significant nexus with a TNW are jurisidictional, Data supporting this

conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetl \ils that flow directly or indirectly into TN'Ws'

E 
" 

waters, and have whËn consideredin combination with the tributary to which they are adjacent and

acent wetlands, have a significant nexus with a TNW are j urisdiction al. Data supporting this

conclusion is provided at Section IILC.

provide estimates forjurisdictional wetlands in the review area: acres.

emains jurisdictional.
f the U.S.," or
gories presented above (l-6), or

e (see E below).

E. TSOLATED [TNTERSTÄTE OR INTRA-STATEì WATERS,INCLU_DING ISOLATED WETLANDS' THE USE'

DEGRADATIoN oR DESTRUCTTON OF \ryHIbH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

for recreational or other purposes.

in interstate or foreign comlnerce.

tries in interstate commerce.

sSee Footnote # 3.
oio complete the aralysis referto the key in Section III.D 6 of the Instructional Guidebook.
r,'prior to nsserting or declining cwA jurisdiction based solely on this category, corps Districts will elevate the action to corps nnd EPA HQ for

review consistent with the procãss desciibed in the CorpslÛPÃ Memorandum Regarding Cl4tA Act rurisdiclion Following Rapanos'

3.

4.

6.

7.



Identifywaterbodyandsummarizerationalesupportingdetermination:

provide estimates forjurisdictional waters in the review area (check all that apply):

ll Tributary waters: linear ieet width (ft)'

f, Oth.t non-wetland waters: acres.

Identify type(s) of waters: impoundments'

ll Wetlands: acres.

F. NON-JURISDICTIONAL \ilATERS, INCLUDTNG WETLANDS (CHECK ALL THAT APPLY):

¡3 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wètland Delineation Manual and/or appropriate Regional Supplements

lU n.ui.* area included isolated waters with no substantial nexus to interstate (or foreign) commerce'

! prior to the Jan 2001 supreme court decision in"sILANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

l! Vr'aters dã not meet rhe ,.Sigìific;t Nexus" standard, where such a finding is required for jurisdiction' Explain:

Ë ö,U.f..plain, if not.ou"i.d above): Isolated wetland 12 has no connection to waters of the U'S"

provide acrea*eestimates for non-jurisdictional waters in the review are4 where the sole potential basis of jurisdiction is the MBR

factors (i.e., pr€sence ofmigratory birds, presence ofendangered species, use ofwaterfor irrigated agriculture), using bestprofessional

width (ft).

esource:

e\il area that do not meet the ..Significant Nexus', standard, where such

width (ft).

resou rce:

SECTION TV: DATA SOURCES'

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and
m applicant/consultant: Location' JWOUS '

E licant/consultant'

n Omce does not concur with data sheets/delineation repoft'

S Data sheets PrePared bY the CorPs:

[l Corys navigable waters' studY:

E U.S. Geological Survey Hydrologic Atlas:

n uscs NHD data.

rman 1:24,000.
. Citation:

Vertical Datum of 1929)

ld visit, Taken April 9 and23,2009, January 18 and April 9'2012 '

Previous determination(s). File no. and date ofresponse letter:

Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please speciff):

B. ADDITIONAL COMMENTS TO SUppoRT JD: The coordinares of isolared werland 12is37,2710'82.2243' The Russell Fork

River, is located at approximate ly, 37 ,2427 , 82.3201, approximately I 0 river miles downstream near the town of Haysi'

E
E
m
m
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APPROVED JURISDICTIONAL DETf,RMINATION FORM

U.S. Army CorPs of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook'

OVED JURISDICTÍONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District' Abingdon Field office' NAO-2012-01917

Isolated Wetland-13

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: VA County/parish/borough: Buchanan City:N/A

center coordinates of site (latllong in degree ¿eclmi format): Lat.36.2698'[, Long 82'2224" w
Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate it Code (HUC): 05070202

H Cf.,..t if areaandlor potentialjurisdictionat areas is/are available upon request'

ffi ðtå.f. if mitigationsiies,disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

I Ofn.. (Desk.¡ Determination. Date:

E r.lel¿ Determination. Date(s): Field determination made by staff of D.R' Atlen & Associates on April 9' and23' 2009' January l8'

and April 9,2012.

SECTION II: SUMMÀRY OF FINDINGS
A. RHA SEtrTION 10 DETERMINATION OF JURISDICTTON.

there @ ,,navigable waters of the u.s." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 cFR part 329) in the

review area. fRequirefl
t Waters subiect to the ebb and flow of the tide'

Ë ü;ä, #rr*ently used, or have been used in the past, or may be susceptibte for use to transpoft interstate or foreign commerce'

ExPlain:

B. CWA SECTTON 404 DETERMINATION OF JURISDICTION'

There [@ ,,waters of the (J.5.', within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area' fRequiredf

1. Waters of the U.S.
a. Indicate presence ofwaters ofU.S. in review area (check all that apply): l

ectlY or indirectlY into TNWs
'Ws

or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b.Identify(estimate)sizeofwatersoftheU.S.inthereviewarea:
Non-wetland waters: linear feet: width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: f,þffi
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

St potentially jurisdictional waters and/or wètland, í.." urr.rr.d within the review area and determined to be not jurisdictional'

Explain: Isolated wetland 13 is approximatetly 0,016 acres. It is not connected to waters of the U'S' and is not

considered j urisdictional.

I Boxes checked below shall be supported by completing üre appropriate sections in section III below'

, For purposes of this form, an Rpw is defined as a tributary trrat is not a rNW and that typically flows year-round or has continuous flow at least "seasonalll'

(e g,, typically 3 monúrs).
ì Suppô.ting documentation is presented in Section III F'

E4REGGCT
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SECTION IfI: CWA ÄNALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

Theagencieswill assertjurisdictionoverTNWsandwetlandsadjacenttoTNWs. IftheaquaticresourceisaTNW'complete

Section IILA.I and Section IILD.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III'A'1 and 2

and Section III.D'1.; otherwise, see Section III'B below'

l. TNlv
Identif, TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarizerationalesupportingconclusionthatwetlandis..adjacent'':

B. CHARACTERISTTCS OF TRIBUTARY (THAT rS NOT.4. TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

The agencies will e tributar ent

wateri" (RPWs), r-round o

months). A wetla ill:9:'^t: :il'
(perennial) flow, resource I

skip to Section III'D.4.

nRPlilrequiresasignilicantnexusevaluation.Corpsdistrictsand
ionthatdocumentstheexistenceofasignificantnexusbetweena
djacentwetlandsifany)andatraditionalnavigablewater,even
of law.

If the waterbodya is not an RPW, or a wetland directly abutti

sts is determined in Section III'C below'

1 Characteristics of non-TN'Ws that flow directly or indirectly into TNW

(i) General Area Conditions:
walersneq rrr". @
uralnage area: ffi
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) RelationshiP with TNW:

n Tributarv flows directly into TNW

E r.iUutu.y flows through EM tributaries before entering TNW'

Project waters ate

Project waters are

Project waters are

Project waters are

river miles from TNW.
river miles from RPW.

aerial (straight) miles from TNW.
aerial (straight) miles from RPW.

ProJect waters cross or serve as state boundaries Explain:

Identif, flow route to TNWs:
Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional information regæding swales, ditches, washes, and erosional feanrres generally and in the arid

West.
5 Flow route can be described by identifying, e g, kibutary a, which flows through the review area, to flow into tributary b, which then flows into TNw'



(b)

E nrti
! Manipulated (man-altered)' Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Average dePth: feet
Averale side sloPes: EEW.

Primary tributary substrate composition (check all that apply):

Ú sitt, E Sands

Ú co¡¡t.t fl Gravel

! Bedrock ! Vegetation ' Typel"/o covet:

! Other. ExPlain:

Tributary condition/stability [e.g', highly eroding, sloughing banks]' Explain:

Presence of run/riffle/pool complexes. Explain:

Tributary geometry:tsffi
Tributary gradient (approximate average slope): yo

(c) Flow:
t.ibutary provides for: @
Estimate a\era3enu.bffiflo* events inreview area/year: EE@

Describe flow regime:
Other information on duration and volume:

Su¡face flow is: @' Characteristics:

Subsurface flow: fft[@' Explain findings:

! Oy" (or other) test Performed:

Tributary has (check all that apply):

! ee0 and banks

n OFIWtr¿u (check all indicators that apply):

! clear, natural line impressed on the bank

! changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

n leaf litter disturbed or washed away

E sediment dePosition

n water staining

! other(list):

! Discontinuous OHWM.7 ExPtain:

! Concrete

! Muck

the presence of litter and debris

destruction of terrestrial vegetation

the presence ofwrack line

sediment sorting
scour
multiple observed or predicted flow events

abrupt change in Plant communitY

!
¡
¡!
n
¡
¡

If factors other than the OHWM were used to determi k all that apply):
- 
ü High Tide Line indicated bY: E

! oil or scum line along shore objects

! fine shell or debris deposits (foreshore)

Ei physical markings/chåracteristics types'

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterizetributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics' etc')'

ExPlain:
Identif, specific pollutants, if known:

6A natural e the 9HWM do sdiction (e.g., where the strean temporarily flows undergroun( orwhere

the .HWM pment or agric ere is a bìeãk in the OHWM that is unrelated to dre waterbody's flow

regime (e.g. through a cutv look for ìndicators offlow above andbelow the break

?tbid.



(iv) Biological Characteristics. Channel supports (check all that apply):' - 
! Riparian corridor. Characteristics (t pe, avetage width):

¡ Wetlandfringe. Characteristics:

! Habitat for:

! Federally Listed species. Explain hndings:

! Fish/spawn areas. Explain findings:

n Other environmentally-sensitive species Explain hndings:

! Aquatic/wildl ife diversity' Explain fi ndings :

2, Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland tYPe. ExPlain: .

Wetland qualitY. ExPlain: .

Project wetlands cross or serve as state boundaries' Explain:

Surface flow is: EÑE
Characteri stics:

Subsurface flow: fffiffi. Explain findings:

! Oy. (or other) test Performedi

Directly abutting
Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW.

Estimate approximate location of wetland as within the ffififfi floodplain'

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). ExPlain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):' 
! [iparian buffer, Characteristics (type, average width): '

! Vegetation type/percent cover. Explain: .

! Habitat for:

! Federally Listed species. Exptain findings:

! Fish/spawn areas. Explain findings:

I Other environmentally-sensitive species. Explain fi ndings:

! Aquatic/wildlife diversity, Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an¡l-
All wetland(s) being consider.d itt th. cumulative anâtysis: E@
Approximatàiy ( - 

) acres in total are being considered in the cumulative analysis.

(b)



c.

For each wetland, specifl the following:

Directly abuts? (YAtr) Size (in acres) Directly abuts? (YÆ',1) Size lin acres)

Summarize overall biotogical, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions ofth ions performed

by any wetlands adjacent to the tributary to determine ifthey significantly affect logical integrity

of a TNW, For each of the following situations, a significant nexus exists if the tri I of its adjacent

wetlands, has more than a speculative or insubstantTal effect on the chemical, physical and/or biolo-gical integrity of a TNW'

Considerations when evaluaìing significant nexus include, but are not limited to the volume, duration, and frequency of the flow

of water in the tributary and its"prãximity to a TNW, and the functions performed by the tributary and all its adiacent

wetlands, It is not appropriate tà dete.mine significant nexus based solely on any specific threshold ofdistance (e'g' between a

tributary and its adjaceni wetland or between a tributary and the TIrM)- similarly, the fact an adjacent wetland lies within or

outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Røpanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

. Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, ,uóh ^ 
feeding, nesting, rpu*ni.,g, or rearing young for species that are present in the TNW?

. Does the tributary, in combination with its a-djac-ent wetlanás (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
o Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biotogical integrity of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RpW that has no adjacent wetlands and flows directly or indirectly into TlMs. Explain

finldings of presence or abisence of significant nexus below, based on the tributary itself, then go to Section III'D: '

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

Tñws. Explain fìndings"of presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RP\il but that do not directly abut the RPW. Explain findings of

p.ãr.n.. or absence of sifnificant nexus belõw, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Signifrcant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlantls, Check all that apply and provide size estimates in review area:

lll tNws: linear feet width (ft), Or, acres.

l$ Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs'

i¡¡ i;il.;¿; årñwr *tt.re triburaries rypically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

l! f.ltuturi., of TNW *h... tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonallY:

D.



provide estimates forjurisdictional waters in the review area (check atl that apply):

f Tributary waters: linear feet width (ft)'

I Ottrer non-wetland waters: acres.

Identify tYPe(s) of waters:

Non-RP\ils8 that flow directly or indirectly into TNWs'

ili wæ..¡"¿v that is nor a rÑw or an RpVy', but flows directly or indirectly into a TNW, and it has a significant nexus with a

TNW is júrisdictional. Data supporting this conclusion is prr vided at Section III'C'

provide estimates for jurisdictional waters within the review area (check altthat apply):

I Tributary waters: linear leet width (ft).

I Other non-wetland waters: acres.

IdentifY tYPe(s) of waters:

Wetland indirectlY into TNWs'

lE W"t as adjacent wetlands'
es typically flow year-round. Provide data and rationale

D.2, above. Provide rationale indicating that wetland is

directlY abutting an RPW:

p¡ Wetlands directly abutting an RpVy' where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section LILD.2, abóve . Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acfes'

Wetlands adjacen an RPW that flow directly or indirectly into TNWs.

E 
"'w;,i;;î,h", 

but when considered in combination with the tributary to which they are adjacent

and with simi s, have a significant nexus with a TNW are jurisidictional' Data supporting this

conclusion is provided at Section III.C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetl Ws that flow Y into TN'Ws'

U 
" 

waters, and n ln combination with the tributary to which they are adjacent and

acent wetland nexus with a TNW are jurisdiction al' Data supporting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres.

'emains j urisdictional.
f the U.S.," or
gories Presented above (l-6), or

e (see E betow).

E. ISOLATED IINTERSTATE OR INTRA-STATEÌ WATERS, INCLTJDING ISOLATED WETLANDS' THE USE'

DEGRADATIoN oR DEsTRUcTIoN oF wHIbH coULD AFFECT INTERSTATE coMMERcE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):lo
s for recreational or other purposes'

in interstate or foreign comÍletce.
tries in interstate commerce.

sSee Footnote # 3
n1o complete the aralysis refer to the key in Section Ill.D.6 of the Instructional Guidebook'
¡0 prior to asserting or declining cwA jurisdiction based solely on this câtegory, corps Districts will elevate the action to corps and EPA HQ for

review consistent with the procãr, der".ibed in the CorpsluPÃ Memorandum Regatding CÍl/A Act Jurisdiction Following Rapanos'

3.

4.

5.

6.

7.



Identifywaterbodyandsummarizerâtionalesupportingdetermination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

[[ Tributary waters: linear feet width (lt).

fl Ottl.t non-wetland waters: acres.

Identiff type(s) of waters: impoundments'

I Wettands: acres.

F. NON-JURISDICTIONAL \ryATERS, INCLUDTNG \ryETLANDS (CHECK ALL THAT APPLY):

ig 
'iip"t."t,.iwettan¿s 

were assessed within the review area, lese areas did not meet the criteria in the 1987 corps of Engineers

- Wèttan¿ Delineation Manual andlor appropriate Regional

I Review area included isolated waters with no substantial (or foreign) coÍlmefce'

n prior to the Jan 2001 Supreme Court decision in "S w area would have been regulated based solelv on the

"MigratorY Bird Rule" (MBR).

m Waters do not meet the .,Sigàificant Nexus" standard, where such a finding is required for jurlsdiction. Explain:

E ö,hJ(;piain, if not.ouJr.d above): Isolated wetland 13 has no connection to waters of the tl'S"

provide acrea*eestimates for non-jurisdictional waters in the review are4 where the sole potential basis of.iurisdiction is the MBR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterfor irrigated agriculture), using bestprofessional

width (ft).

esource:

provide acreageestimates for non-jurisdictional waters in the review area that do not meet the "significant Nexus" standard, where such

width (ft).

resource:

SECTTONIV: DATA SOURCES.

A. SUppoRTING DATA. Data reviewed for JD (check all that âpply - checked items shalt be included in case file and' where checked

and

E applicant/consultant: Location' JWOUS '

E icanlconsultant'

! Ofnce does not concur with data sheets/delineation report'

Data sheets prePared bY the CorPs:

Corps navigable waters' studY:

U.S. Geological Survey Hydrologic Atlas:

n uscs NHD data.

n USCS 8 and 12 digit HUC maPS.

US. Geological Survey map(s)' Cite scale & quad name: Harman 1:24,000'

USDA Natural Resources Conservation Service Soil Survey' Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMAÆIRM maps:

1¡g-year Floodpläin Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: n Aerial (Name & Date):
o, -X Ott,., 1¡ame a Datej:Site photos from held visit, Taken April 9 and23,2009, January 18 and April 9,2012 '

Previous determination(s). File no. and date ofresponse letter:

Appticable/supporting case law:

Applicable/supporting scientihc literature :

Other information (please specif,):

B. ADDITION.A.L COMMENTS TO SUppoRT JD: The coordinates of isolated wetland 13 rs 37,2726' 82.2260. The Russell Fork

River, is located at approximately , 37 .2427 , 82.3201, approximately l0 river miles downstrealn near the town of Haysi'

H
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APPROVED JURÍSDÍCTIONAL DETERMINATION FORM
U.S. Army CorPs of Engineers

This form shoutd be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook'

OVED JURISDICTIONÄ.L DETERMINATION (JD) :

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: US,{CE Norfolk District' Abingdon Field office' NAO-2012-01917

Isolated Wetland-14

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parisb/borough: Buchanan City: N/A

Center coordinates of site (latllong in degree ¿".i.uf format): Ltt. 36.2698" [, t-ong 82 2224' W
Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of neæest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate UC):05070202
lgl r-hect¿ if r potential jurisdictional areas is/are available upon request.
têt
El Check if sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECKALL THAT APPLY):

ll Ofnce (Desk) Determination. Date:

ffi EietO Determination. Date(s): Field determination made by staff of D.R. Atlen & Associates on April 9, and23,2009' January l8'

and April 9,2012.

SECTION II: SUMMARY OF FINDINGS
N. NTTN SBCTTOX 10 DETERMINATION OF JURISDICTION.

There@ ,,navigablewaters ofthe u.s"withinRiversandHarborsAct(RHA) jurisdiction(asdefìnedby 33 cFRpart329)inthe

review area. fRe quir e dl

l[ Waters subject to the ebb and flow of the tide'

ü wãr.r, ur" pr.r.ntly used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce'

ExPlain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There @ ,,waters of the u.5,, within clean warer Act (cwA) jurisdiction (as defined by 33 CFR part 328) in the review area fRequired)

1. Waters of the U'S.
a. Indicate presence ofwaters ofU.S. in review area (check all that apply): 1

ectlY or indirectlY into TNWs
Ws

or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b.Identify(estimate)sizeofwatersoftheU'S'inthereviewarea:
Non-wetland waters: linear feet: width (ft) and/or acres'

Vy'etlands: acres.

c. Limits (boundaries) of jurisdiction based on: tft@
Elevation of established OHÌ/M (if known):

2. Non-regulated waters/wetlands (check if applicable):

iÈ p;?il;lù jurisdictional waters and/or *èttun¿, íere assessed within the review area and determined to be not jurisdictional'

Explain: lsolated wefland 14 is approximatetly 0.02 acres. It is not connected to waters ofthe U'S' and is not considered

j urisd ictional'

I Boxes checked below shall be slpported by completing ûre appropriate sections in Section Ill below
r For purposes ofthis form, an Rpw is defined ^ ätribrtary tËat ¡s notarNw and thattypically flows year-roundor has continuous flow at least"seasonally''

(e g., typically 3 months)

'Supporting 
documentation is presented in Section III.F.

E4REGGCT
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SECTION III: CWÄ ANALYSIS

A, TNWS AND WETLANDS ADJACENT TO TNWS

Theagencieswill assertjurisdictionoverTfl-\VsandwetlandsadiacenttoTNWs. IftheaquaticresourceisaTNW'complete

section III.A.l and section IIÍ.D.l. only; if the aquatic resource is a wetland adjacent to a TNW' complete sections III'A'1 and 2

and Section III.D.1'; otherwise, see Section III'B below'

1. TNW
Identiff TNW:

Summarize rationale supportin g determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacenl':

B. CHARACTERTSTTCS OF TRIBUTARY (THAT rS NOT A TNW) AND ITS ADJACENT WETLANDS (tF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurìsdiction established tnder Rapanos have been met'

The agencies will e tributar ent

waters'" (RPWs), r-round o

months). A wetra ,11Îi:i: :ii'
(perennial) flow, resource I

skip to Section III.D.4.

A wetland that is adjacent to but that does not directly abut an RPrü requires a significant nexus evaluation' corps districts and

in the record any available information that documents the existence of a significant nexus between a

utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water' even

s finding is not required as a matter of law'

is

atributarywithadjacentwetlands,completeSectionlll'B'lfor
n III.B.3 fär all wetiands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III'C below'

|. characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
watersneo stze. @
Ûralnage area: ffi$
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) RelationshiP with TNW:

n Tributary flows directlY t4q f¡¡W
E rri¡utury flows through ntmt tributaries before entering TNW'

Project waters are

Project waters are

Project waters are

Pro_ject waters are

river miles from TNVy'.

river miles from RPW.
aerial (straight) miles from TNW
aerial (sffaight) miles from RPW

ProJect waters cross or serve as state boundaries' Explain:

Identif, flow route to TNW5:
Tributary stream order, if known:

I Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional feahrres generally and in the arid

West.
5 Flow route can be described by identifling, e.g., tributary a, which flows through ttre review area, to flow into tributary b, which then flows into TNW'



(b)

! Artificial (man-made)' ExPlain:

! Manipulated (man-altered)' Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Average dePth: feet
Average side slopes: EEW.

Primary tributary substrate composition (check all that apply):

E sitts ! Sands

! Cobbles ! Gravel

! Bedrock ! Vegetation' Type/%o cover:

! Concrete

! Muck

fl Other. Explain:

Tributary ., highly etoding, sloughing banksl Explain:

Presence lexes. ExPlain"

Tributary
Tributary average sloPe): %

(c) Flow:
friUutu.y provides for: fffi
Estimate a\era*enu.bãã?F* events in review arealye*' EEW

Describe flow regime:
Other information on duration and volume:

Surface flow is: Efiffi. Characteristics:

Subsurface flow: @@. ExPlain findings:

! Oy. (or other) test Performed:

Tributary has (check all that appty):

! Se¿ and banks

fl OUWl,tu (check all indicators that apply):

n clear, natural line impressed on the bank

! changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

! sediment dePosition

n water staining

the presence of litter and debris

destruction of terrestrial vegetation

the presence of wrack line

sediment sorting
scour
multipte observed or predicted flow events

abrupt change in Plant communitY

¡!
n
¡
¡
¡
¡

! other(list):

! Discontinuous OHWM.7 ExPlain:

If factors other than the OHWM were use d to determine lateral extent of CWA jurisdiction (check all that apply):
- 
E Higt rio. Line indicated by: El yL.un High water Mark indicated by:

- n "oil 
or scum line along shore objects ! survey to available datum;

Ú ¡n. shell or debris déposits (foreshore) n physical markings;

Ei physical markings/chàracteristics I vegetation lines/changes in vegetation types'

! tidal gauges

fl other (list):

(iii) Chemical Characteristics:
Characterizetributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics' etc')

Explain:
Identify specific pollutants, if known:

6A natural or man-made discontinuity in the oHWM does not necessarity sever jurisdiction (e.g , where the strean temporarily flows undergroun( orwhere

the6HWMhasbeenremovedbyderælopmento,ag.i"uttrrui practrces)'wheräthereisauìeu[intheOHWMthatisunrelatedtothewaterbody'sflow

regime (e.g , flow over u,o.L o,rt"rop orihrough a culvertl, thå agerniei wilt look for indicators offlow above andbelow the break

?Ibid.



(iv)BiologicalCharacteristics.Channelsupports(checkallthatapply):' ' ! ñiparian corridor. Characteristics (t pe, average width):

tr Wetlandfringe. Characteristics:

! Habitat for:

! Federally Listed species. Explain flrndings:

fl Fish/spawn areas' Explain findings:

Ú Othe.ìnuironmentally-sensitive species' Explain findings:

! Aquatic/wildtife diversity' Explain frndings :

2. characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TN\ü

(i) Physical Characteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland tYPe. ExPlain: .

Wetland qualitY, ExPlain: '

Project wetlands cross or serve as state boundaries' Explain:

Surface flow is: mm$
Characteristics:

Subsurface flow: fffiffi Explain findings:

n ny" (or other) test Performed:

Wetland Adjacency Determination with Non-TNW:

! Directly abutting

! Not directly abutting

! Discrete wetland hydrologic connection' Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

(d)
r miles from TNW'
(straight) miles from TNW'

Estimate approximate location of wetland as within ttte [þ@ noodplain'

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.)' ExPlain:

Identify specific pollutants, if known:

(iii) Biological Characteristics' Wetland supports (check all that apply):
' ' 

! ñiparian buffer. Characteristics (type, average width): '

n Vegetation type/percent cover. Explain: '
! Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain hndings:

! Other enuironmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity. Explain flrndings:

3. Characteristics of all wetlands adjacent to the tributary (if an¡)-
All wetland(s) being considerå in th. cumulative anâlysis: EMS
Approximateíy ( ) acres in total are being considered in the cumulative analysis'

(b)

(c)



c.

For each wetland, specif, the following:

Directlv abuts? (YAtr) Size (in acres) Directly abuts? (Y,AJ) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics

by a"ny wetlands adjacent to the tributary to determine if they

oi a f-nW. For each of the following situations, a significant n

wetlands' has more than a speculative or insubstantial effect on

Considerations when evaluating significant nexus include, but a

ofwater in the tributary a functions performed by the tributary and all its adjacent

wetrands. It is not approp based sorery on any specific threshord of distance (e'g' between a

tributary and its adjacent the TNW). Sim¡laity, tne fact an adjacent wetrand lies within or

outside ófa floodPlain is n t nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the lnstructional Guidebook, Factors to consider include, for example:

. Does the tributary, in combination with its a jacent wetlands (if any), have the capacity to carry pol[utants or flood waters to

TNWs, or to waters re

¡ Does the trib ettands (i ions for frsh and

other species earing Yo

o Does the trib etlands (i organic carbon that

suppoft downstream foodwebs?
r Does the tributary, in combination with its a-djacent wetlands (if any), have other relationships to the physical, chemical' or

biological integritY of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented

below:

l. significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TNWs' Explain

findings of presence or ab"sence of significant nexus below, based on the tributary itsetf, then go to Section III'D: '

z, Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs. Explain findings of presence o, uUr.n.. ãirignificant nexus úelow, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. significant nexus findings for weilands adjacent to an RPW but that do not directly abut the RPrw' Explain findings of

presence or absence ofsignifrcant nexus below, based on the tributary in combination with all ofits adjacent wetlands, then go to

Section III.D:

4, Significant nexus findings for seasonal RPW"

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSMETLANDS ARE (CHECK ALL

THAT APPLY):

l. TNWs and Adjacent wetlands. check alt that apply and provide size estimates in review area:

I fNWs: linear feet width (ft), Or, acres'

S Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs'

I¡ Tributaries of rNWs where tributãries typicalit flow year-round are jurisdictional. Pro'vide data and rationale indicating that

tributary is Perennial:

E friUutu.í., of fNW where tributaries have continuous flow "seasonally" (e.g', typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section iII.B, Provide rationale indicating that tributary flows

seasonallY:

D.



provide estimates forjurisdictional waters in the review area (check all that apply):

f,l Tributary waters: linear feet width (ft)'

I Other non-wetland waters: acres.

IdentifY tYPe(s) of waters:

Non-RPWs8 that flow dir
I Waterbody that is not irectly or indirectly into a TNW, and it has a significant nexus with a

- tNw is júrisdictionat n is provided at Section III.C.

provide estimates for jurisdictional waters within the review area (check all that apply):

I Tributary waters: linear leet width (ft)'

I Other non-wetland waters: acres'

Identif, tYPe(s) of waters:

Wetl indirectlY into TNWs'

U 
- as adjacentwetlands'

es typically flow year-round. Provide data and rationale

D.i,'above. Provide rationale indicating that wetland is

directlY abutting an RPW:

S Wetlands directly abutting an Rp,ü where tributaries typically flow "seasonally," Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section lll.o.z, abóve. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreageestimates forjurisdictional wetlands in the review area: acres'

Wetl an

U but o which theY are adjacent

s, h al'Data suPPorting this

conclusion is provided at Section III.C'

provide acreage estimates forjurisdictional wetlands in the review area: acres'

Wetlands adjacent to non-RPWs tha tly into TNWs'

I wetlands a_djacent to such waters, dln combination with the tributary to which they are adjacent and

with similarly situated adjacent w nexus with a TNW are jurisdictional, Data supporting this

conclusion is provided at Section IILC.

Provide estimates forjurisdictional wetlands in the review area: acres'

emains j urisdictional.
f the U.S.," or
gories Presented above (1-6)' ot
e (see E below).

INCLUDING ISOLATED \ryETLANDS, THE USE'

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes'

in interstate or foreign comlnerce'

tries in interstate commerce.

8See Footnote # 3
tïo.o-pf.t thematysisrefertothekeyinSectionIILD6oftheInstructionalGuidebook'
r0 prior to asserting or declining CWA jurisdiction based .ol.ly on this category, Corps Districts will elevate the action to corps and EPA HQ for

review consistent with the procãss described in the CorpstuP,\ Memorandum Regaúing cll'A Act Jurisdiction Following Rapanos'

4.

5

6.

1



Identifywaterbodyandsummarizerationalesupportingdetermination:

provide estimates forjurisdictional waters in the review area (check alt that apply):

I Ttibutary waters: linear feet width (ft)'

E Ottt.t non-wetland waters: acres.

Identify type(s) of waters: impoundments'

I wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

E If potentiat wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 corps of Engineers

WetlandDelineationManualand/orappropriateRegionalSupplements'
p Review area included isolated waters with no substantial nexus to interstate (or foreign) corrmerce'

! prior to the Jan 2001 Supreme Court decision ín"SWANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR)'

trl Waters do not meet the "sigiificant Nexus" standard, where such a finding is required for ju-risdiction Explain:

Ë ö,*, (;;piãi",-ir"*.ou.i.d above): Isolated wetland 14 has no connection to waters of the u'S"

provide aqeageestimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR

factors (i.e,, presence ofmigratory birds, presence ofendangered species, use ofwateifor irrigated agriculture), using bestprofessional

width (ft).

esource:

iew area that do not meet the ..Significant Nexus'' standard, where such

width (ft).

resource:

SECTION IV: DATA SOURCES'

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case hle and, where checked

pplicant/consultant: Location, JWOIIS'
antlconsultant.

rt.

Data sheets prePared bY the CorPs:

Corps navigable waters' studY:

U.S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

! uscs 8 and 12

Ü-S. Geological Su scale & quad name: Harman 1:24,000'

USDA Natural Res ion Service Soil Survey' Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s) :

FEMA/FIRM maps:

iOO-y.* Floodplàin Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):
or [t Other (Name & Date):Site photos from field visit, Taken April 9 and23,2009, Jarlnry l8 and April 9'2012 '

Previous determination(s). File no. and date ofresponse letter:

Applicable/supPorting case law:

Applicable/supportin g scientifi c literature :

Other information (please specif,):

B. ADDITIONAL COIuMENTS TO SUPPORT JD: The coordinates of isolated wetland 14 is 37.2720,82'2276' The Russell Fork

River. is located at approximately ,37.2427,82.3201, approximately l0 river miles downstream near the town of Haysi'

E
u
U

E!
E
E
E
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E
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APPROVED JURISDICTTONAL DETERMINATION FORM

U.S. Army CorPs of Engineers

This form should be completed by following the instructions provided in Section lV of the JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: usACE Norfolk District' Abingdon Field oflice' NAo-2012-01917

Isolated Wetland-15

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: VA County/parish/borough: Buchanan City: N/A

Center coordinates of site (lallong in degree ¿..i.uf format): Lat'i6'26g8" [, Long 82'2224"W

Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate it Code (HUC): 05070202

H êt ..t if area andlor potential jurisdictional areas is/are available upon request'

fi ðil;;i i¡ .itigutioosi.s,disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

[l Omce (Desk) Determination. Date:

E ¡iet¿ Determination. Dare(s): Field determination made by staff of D.R. Allen & Associates on April 9, and23,2009' January 18'

and April 9,2012'

SECTION IT: SUMMARY OF FINDINGS - -
A. RHA SECTIOÑ 10 DETERMINATÍON OF JURISDICTION'

There[@,,navigablewatersoftheUs."withinRiversandHarborsAct(RIIA)jurisdiction(asdefinedby33CFRpart329)inthe
review area. f,Requiredl

E Waters subject to the ebb and flow of the tide'

ñ w;;;; *";..sently used, or have ¡."n ur.J in the past, or may be susceptible for use to transport interstate or foreign commerce'

ExPlain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There@,,watersofthe(J.s.,,withincleanwaterAct(cwA)jurisdiction(asdefinedby33cFRpart328)inthereviewarea'lRequiredl

1. \ilaters of the U'S.
a, Indicate presence ofwaters of U,S. in review area (check all that apply): 1

ectlY or indirectlY into TNWs
Ws

or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b' Identify (estimate) size of waters of the U'S' in the review area:

Non-wètland waters: linear feet: width (ft) and/or acres'

Wetlands:

c. Limits (boundaries) of jurisdiction based on: Emßt
Elevation of established OHWM (if known):

2, Non-regulated waters/wetlands (ch

[! potentially jurisdictional waters assessed within the review area and determined to be notiurisdictional'

Explain: Isolated wetland 15 is acres. It is not connected to waters ofthe u.s. and is not considered

j urisdictional.

I Boxes checked below shall be supported by completing tre appropriate sections in section III below

r For purposes of this f.orm, an Rpw is defined as a tributary tfiåt i, not u rNw and that typicalty flows year-round or has continuous flow at leæt"seasonalll'

(e g., typically 3 monûrs)
ì S-uppôtfing documentation is presented in Section III F
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SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNWs

TheagencieswillassertjurisdictionoverTNWsandwetlandsadjacenttoTNWs' IftheaquaticresourceisaTNW'complete

Section III.A,l and Section III.D,l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III'A'1 and 2

and Section III'D'1.; otherwise, see Section III'B below'

l. TNW
Identify TNW:

Summarize rationale suppoft ing determ ination:

Wetland adjacent to TNW
Summarize iationale supporting conclusion that wetland is "adjacent":

1

B. CHARACTERISTICS OF TRIBUTARY (THÄT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established tnder Rapanos have been met'

The agencies will assert jurisdiction over non-navigable tributaries of rNWs where the tributaries are "relatively permanent

waters,, (RpWs), i.e. triËutaries that typically flow"year-round or have continuous flow at least seasonally (e'g', typically 3

months). A wetland that direcfly abuts an RPW is also jurisdictional, If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section IILD.2. If the aquatic i.rou... is a wetland directly abutting a tributary with perennial flow'

skip to Section III'D.4.

t to but that does not direcfly abut an RPW requires a significant nexus evaluation. Corps districts and

in the record any available information that documents the existence ofa significant nexus between a

utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

s finding is not required as a matter of law.

uire additional data to determine if the

the significant nexus evaluation must

.ïä#;".î' ",;il",i'i; ï: ililiì: lî ",,atributarywithadjacentwetlands,completeSectionlll.B'lfor
n III.B.3 fôr all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III'C below'

1. characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Àrea Conditions:
Warersneo stze' @
Úratnage area: @fi
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) RelationshiP with TNW:

! Tributary flows directlY into TNW.

I rriurtuty flows through @S tributaries before entering TN\ü'

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TNW.
river miles from RPW.
aeriat (straight) miles from TNW.
aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries' Explain:

Identi$ flow route to TNW5:
Tributary stream order, ifknown:

o Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes' and erosional features generally and in the arid

West.
5 Flow route can be described by identif,ing, e.g, trìbutary a, which flows tkough the review area, to flow into tributâry b, which then flows into TNW



(b)

! Artificial (man-made). ExPlain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Average dePth: feet
Average side slopes: E@'

Primary tributary substrate composition (check all that apply):

n sllts ! sands

! cobbles ! Gravel

! Bedrock ! Vegetation. TypelYo cover"

! Other. Explain:

! Concrete

! Muck

Tributary condition/stability [e,g., highly eroding, sloughing banks]' Explain:

Presence lexes. ExPlain:

Tributary
Tributary average sloPe): %

(c) Flow:
Tributary provides for: fffi
Estimate aveta1enrrnbilof flo* events in review area'/yeut' tEMÍ

Describe flow regime:

Other information on duration and volume:

Surface flow is: EWK' Chatacteristics:

Subsurface flow: ft@. ExPlain findings:

! Dye (or other) test Performed:

Tributary has (check all that apply):

! geO and banks

n OUWtr¡6 (check all indicators that apply):

! clear, natural line impressed on the bank

! changes in the character of soil

! shelving

I vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

! sediment deposition

! water staining

! other(list):

! Discontinuous OHWM.7 ExPlain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

I Higtr Tide Line indicated by: U M"un High Water Mark indicated by:

- ¡ oir or scum line along shore objects ! survey to available datum;

n nn" shell or debris deposits (foreshore) [ physical markings;

I physicat markings/chàracteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Charccterizetributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc')'

Explain:
Identif, specifìc pollutants, if known:

¡
n
¡!
n
n
n

the presence of litter and debris
destruction of terrestrial vegetation
the presence ofwrack line

sediment sorting
scour
multiple observed or predicted flow events

abrupt change in Plant communitY

6A natural or man-made discontinuity in the OHWM does not necessarily swer jurisdiction (e g , where the strean temporarily flows underground ot where

theOHWMhasbeenremovedbyder,elopmentoragricultrral practices).'WherãthereisabreakintheOHWMthatisunrelatedtoûrewaterbody'sflow

regime (e.g., flow over a ,o.k out..op oribrough a c-utvert), thà agerrcies witl look for indicators offlow above and below the break'

?Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):' ' 
! Riparian corridor. Characteristics (type, average width):

¡ Wetland fringe. Characteristics:

! Habitat for:

! Federatly Listed species. Explain findings:

! Fish/spawn areas. Explain frndings:

fl Other environmentally-sensitive species' Explain findings:

! Aquatic/wi ldlife diversity. Explain findings :

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) PhysicalCharacteristics:
(a) General Wetland Characteristics:

ProPerties:
Wetland size: acres

Wetland tYPe. ExPlain: .

Wetland qualitY. ExPlain: .

Project wetlands cross ot serve as state boundaries' Explain:

Surface flow is: EE@
Characteristics:

Subsurface flow: ffi@. ExPlain findings:

! Oy. (or other) test Performed:

Wetland Adjacency Determination with Non-TNVy':

! Directly abutting

! Not directly abutting

! Discrete wetland hydrologic connection' Explain:

! Ecological connection. ExPlain:

fl Separated by berm/barrier. Explain:

(d)

liåïffi'lil;" ^'
Estimate approximate location of wetland as within tt,e ffiW floodplain.

(ii) Chemical Characteristics:
Charactertzewetland system (e.g., water color is clear, brown, oil hlm on surface; water quality; general watershed

characteristics; etc.). ExPlain:
Identifl specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):' 
! Riparian buffer. Characteristics (type, average width): '

n Vegetation type/percent cover. Explain: .

! Habitat for:

! Federally Listed species. Exptain findings:

! Fish/spawn areas. Explain frndings:

n Other environmentally-sensitive species. Explain findings:

! Aquatic/wildlife diversif ' Explain frndings:

3. Characteristics of all wetlands adjacent to the tributary (if any)

All wetland(s) being considereï in the cumulative unätytis: [[fi@
Approximateiy ( - 

) acres in total are being considered in the cumulative analysis'

(b)

(c)



c.

For each wetland, specif, the following:

Directlv abuts? (Y/N) Size (in acres) Directly abuts? (YA{) Size lin acres)

summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristic5 Performed

by any wetlands adjacent to the tributary to determine ifthey cal integrity

of a TNW. For each of the following situations, a signifìcant n its adiacent

wetlands, has more than a speculatiie or insubstantial effect on a TNW'

Considerations when evaluating significant nexus include, but a of the flow

ofwater in the tributary a the functions performed by the tributary and all its adjacent

wetlands, It is not âpprop xus based solely on any specific threshold ofdistance (e.g' between a

tributary and its adjacent and the TNW). similarly, the fact an adjacent wetland lies within or

outside of a floodplain is n cant nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

o Does the tributary, in combination with its a jacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters re aching a TNV/?

¡ Does the tributary, in combination with its a jacent wetlands (if any), provide habitat and lifecycle suppofi functions for frsh and

other species, .uóh u, feeding, nesting, tpu*ning, or rearing young for species that are present in the TNW?

o Does the tributary, in combination with its adjaclent wetlanãs (if any), have the capacity to transfer nutrients and organic carbon that

suppoft downstream foodwebs?
¡ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

l. significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain

flrndings of presence or ab"sence of significant nexus below, based on the tributary itself, then go to Section III'D: '

Z, Signilicant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs. Explain findingöf presence or absence of significant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

S. Signi{icant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW' Exptain findings of

presence or absence ofsignificant nexus below, based on the tributary in combination with all ofits adjacent wetlands, then go to

Section III.D:

4, Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent Wetlands. Check alt that apply and provide size estimates in review area:

l! tNWs: linear feet width (ft), Or, acres.

[l Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs'

i! iil;ãi", ár ñwJ *t ere triburáries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

il f;ili¿¡í.r 
"riNW 

where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonal lY:

D.



provide estimates forjurisdictional waters in the review area (check atl that apply):

f Tributary waters: linear feet width (fQ.

U Oth., non-wetland waters: acres.

Identif, tYPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs'-ili 
wi..ùoov that is not a rÑw or an Rpw, but flows directly or indirectly into a TNW, and it has a significant nexus with a

- tNw is júrisdictional. Data supporting this conclusion is pr< vided at Section III.C'

provicle estimates for jurisdictional waters within the review area (check all that apply):

I Tributary waters: linear leet width (ft).

El Oth", non-wetland waters: acres.

Identiff tYPe(s) of waters:

Wetland indirectlY into TNWs'

E W.t as adjacent wetlands'
es fypically flow year-round. Provide data and rationale

D.i,'above. Provide rationale indicating that wetland is

directlY abutting an RPW:

I wetlands directly abutting an Rpw where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in section III.B and rationale in section III.ó), abóve. Provide rationale indicating that wetland is directly

abutting an RP'W:

provide acreageestimates forjurisdictional wetlands in the review area: acres.

Wetland an RPW that flow directly or indirectly into TN'Ws'

E 
" 
W;a but when considered in combination with the tributary to which they are adjacent

and s, have a significant nexus with a TNW are jurisidictional, Data supporting this

conclusion is provided at Section III.C'

provide acreage estimates forjurisdictional wetlands in the review area: acres.

\üetl Ws tha tlY into TNWs'

E 
' waters, d in combination with the tributary to which they are adjacent and

acent w nexus with a TNW are jurisdictional Data supporting this

conclusion is provided at Section III.C.

provide estimates forjurisdictional wetlands in the review area: acres.

emains jurisdictional.
f rhe u.s.," or
gories presented above (l-6)' or

e (see E below).

INCLUDING ISOLATED WETLANDS, THE USE'

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes'

in interstate or foreign cornmerce'

tries in interstate commerce.

ssee Footnote # 3.
,ïo complete the aralysìs refer to the key in Section llLD 6 ofthe lnstructional Guidebook
r,, prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for

review consistent with the procãr, der"iibed in the corpslÛpÃ Memorandum Regartling clvA Act tutisdiction Following Rapanos'

3.

4.

5.

6.

7.



Identify water body and summarize rationale supporting determination:

provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft)'

E Ott,"t non-wetland waters: acres'

Identif, type(s) of waters: impoundments'

I Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

E If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 corps of Engineers

Wàttand Delineation Manual and/or appropriate Regional Supplements

l! nevilw area included isolated waters with no substantial nexus to interstate (or foreign) commerce'

¡ prior to the Jan 2001 Supreme court decision in "sIIANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR)

I¡¡ waters do not meet the .,Sig;ifica¡t Nexus" standard, where such a finding is required for jurisdiction' Explain:

Ë öili;;piáin,-irno,.ou.i.d above): Isotated wetland l5 has no connection to waters of the u's"

provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MRR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterfoiirrigated agriculture), using bestprofessional

width (ft).

esoulce:

iewareathatdonotmeetthe..SignificantNexus''standæd,wheresuch

width (ft).

fesource:

SECTION IV: DATA SOURCES'

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case frle and, where checked

plicanlconsultant: Location, JWOIJS'
antlconsultant.

rt.

I Oata sheets PrePared bY the CorPs:

I Corps navigable waters' sludY:

n U.S. Geological Survey Hydrologic Atlas:

n uscs NHD data,

arman l:24,000.
. Citation:

Vertical Datum of 1929)

eld visittaken April 9, and23,2009, January l8' and April 9'2012'

Previous determination(s). File no. and date ofresponse letter:

Applicable/supportin g case law :

Appl icable/supporting scientific literature:

Other information (please speciff) :

B. ADDITIONAL CONTMENTS TO SUppoRT JD: The coordinates of isolated wetland 15 is 37 ,2661' 82.2372' The Russell Fork

River, is located at approximately,3T.2427,82.320l,approximately l0 river miles downstream near the town of Haysi'

E
H
E
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APPROVED JURTSDICTIONAL DETERMINATTON FORM
U.S. Army CorPs of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USÄCE Norfolk District' Abingdon Field office' NAO-20r2-019r7

Isolated Wetland-16

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: VA County/parish/borough: Buchanan City:N/A

Center coordinates of site (tallong in degree ¿eciÃaL format¡: tat' iA.Z6S8' [[, Long' 82'2224" W'
Universa[ Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable water (TNW) into which the aquatic resoufce flows: Russell Fork

Name of wate UC): 05070202

bK 
-ôt 

".f. 
if r potential jurisdlctional areas is/are available upon request'

fi ði;;t i¡ siies, disposal site s, etc, . . ) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SÍTE EVALUATTON (CHECK ALL THAT APPLY):

[l Ofnce (Desk) Determination. Date:

E r.iet¿ Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and23' 2009' January l8'

and April 9,2012.

SECTION II: SUMMARY OF FINDTNGS
¡.. NH¡. STCTION 10 DETERMINATION OF JURTSDÍCTION.

Therefi@,,navigabley)atersoftheu.ç."withinRiversandHarborsAct(RHA)jurisdiction(asdefinedby33CFRpart329)inthe
review area. fRequirefl

E Waters subject to the ebb and flow of the tide'

ñ w;;;;; ;;";..senrly used, or have u."n ur"J in the past, or may be susceptible for use to transport interstate or foreign commerce'

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There966,,watersofthe(J.s.,,withincleanwaterAct(cwA)jurisdiction(asdefinedby33cFRpart328)inthereviewarea'fRequirefl

1. Waters of the U.S.
a. Indicate presence ofwaters of U,S, in review area (check all that apply): I

rectlY or indirectlY into TNVy's

Ws
or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b'Identify(estimate)sizeofwatersoftheU'S'inthereviewarea:
Non-wètland waters: linear feet: width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: ft@
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

[! potentially jurisdictional waters and/or wètland, *... urr..r.d within the review area and determined to be not jurisdictional'

Explain: Isolated wetland 16 is approximatetly 0.08 acres. It is not connected to waters of the U'S' and is not considered

ju risdictional.

I Boxes checked below shalt be supported by completing dre appropriate sections in section III below

, Forpurposes ofthis f.orm, an Rpw is defined as atributary tt,åtl, notu TNW andthattypically flows year-roundor has continuous flow at least"seasonally''

(e g., typicatly 3 montrs)j 
Supporting documentation is presented in Section III F
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SECTION III: CTilA ANALYSTS

A. TN\VS AND WETLANDS ADJACENT TO TNWS

Theagencieswill assertjurisdictionoverTNWsandwetlandsadjacenttoTN'Ws. IftheaquaticresourceisaTNW'complete

Section III.A.I and Section IILD.f . only; if the aquatic resource is a wetland adjacent to a îN'W, complete Sections III'A'l and 2

and Section III.D.l.; otherwise, see Section III'B below'

1. TNW
Identif, TNW:

Summarize rationale supporting determination :

2, Wetland adjacent to TNW
summarize iationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics 9f tJre tributary and its adjacent wetlands, if any' and it helps

determine whether or not the standards for jurisdiction established tndet Rapanos have been met'

The agencies will e tributar ent

waterl,(Rpws), r_round o

months)' A wetla j:l'.sll':: :ii'
(perennial) flow, resource I

skip to Section III'D'4.

t to but that does no n RPW requires a signi{icant nexus evaluation' Corps districts and

in the record any av ion that doiuments tie existence of a significant nexus between a

utary that is not per djacent wetlands if any) and a traditional navigable water' even

s finding is not requ of law'

ists is determined in Section III'C below'

l. characteristics of non-TN\ils that flow directly or indirectly into TNW

(i) General Area Conditions:
watersncu rr."' ffi
uralnagearcd: ffi
Average annual rainfall: inches

Average annual snowfall: inches

(ii) PhY
(a) 

into TNW'
f,@ tributaries before entering TNW'

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TN'W.
river miles from RPW.
aerial (straight) miles from TNW.

aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries' Explain:

Identiff flow route to TNW5:

Tributary stream order, ifknown:

a Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.j 
Flow route can be described by identifoing, e g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TN'w'



(b)

n arti
! Maniputated (man-altered)' Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet

Average dePth: feet
Average side sloPes: ft@.

Primary tributary substrate composition (check all that apply):

! sitts I sands

Ú couut"t ! Gravel

! Bedrock I Vegetation ' Typel%o cover"

! Other. ExPlain:

Tributary condition/stability [e.g., highly eroding, sloughing banks] Explain:

Presence of run/riffle/pool complexes' Exp[ain:

Tributary geometrY: Eftffit
Tributary gradient (approximate average slope): %

(c) Flow:
Tributary Provides for: @
Estimate average nu*b¡]of flo* events in review arealyear: f@

Describe flow regime:

Other information on duration and volume:

Surface flow is: EINN. Characteristics:

Subsurface flow: [fi@. Explain findings:

n Dye (or other) test Performed:

Tributary has (check all that apply):

! ge¿ and banks

! OUWir¡u (check atl indicators that apply):

! clear, natural line impressed on the bank

! changes in the character ofsoil
! shelving
! vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

! sediment dePosition

! water staining

! other(list):

! Discontinuous OHWM.7 ExPlain:

! Concrete

n Muck

fl ttre presence of litter and debris

! destruction ofterrestrial vegetation

n the presence ofwrack line

! sediment sorting

! scour

f| multipte observed or predicted flow events

¡ abrupt change in Plant communitY

If factors other than the OHWM were used to determi k all that apply):

Ú High Tide Line indicated bY: E
! oil or scum line along shore objects

I frne shell or debris deposits (foreshore)

Ei physical markings/chàracteristics types'

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterizetributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics' etc )

ExPlain:
IdentiÛ specific pollutants, if known:

6A natural I the OHWM does not urisdiction (e.g.' where the streãn temporarity flows undergroun( or where

the .HWM pment or agricultural there is a bìeã[ in the oHWM that is unrelated to üre waterbody's flow

regime (e.g. ïrrough a cutve,t¡, itt look for indicators offlow above andbelow the break'

?Ibid.



(iv)BiologicalCharacteristics.Channelsupports(checkallthatapply):' ' 
! ñiparian corridor. Characteristics (type, average width):

! Wetlandfringe. Characteristics:

I Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity' Explain hndings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:

ProPerties:
Vy'etland size: acres

Wetland tYPe. ExPlain: .

Wetland qualitY' ExPlain: '

Project wetlands cross or serve as state boundaries' Explain:

Surface flow is: EIffill
Characteristics:

Subsurface flow: fl!@ffi. Explain findings:

! ly. (or other) test Performed:

(c) w
Directly abutting
Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

(d)
r miles from TNW.
(straight) miles from TNW'

Estimate approximate location of wetland as within ttre ft@ noodplain'

(ii) Chemical Characteristics:
Characterizewetland system (e.g., water color is clear, brown, oil hlm on surface; water quality; general watershed

characteristics; etc.). ExPlain:

Identify speciflrc pollutants, if known:

(iii) Biological Characteristics' Wetland supports (check all that apply):
' ' 

! ñiparian buffer' Characteristics (type, average width): '

! Vegetation type/percent cover' Explain: '

n Habitat for:

! Federally Listed species. Explain frndings:

f] Fish/spawn areas. Explain findings:

I Other environmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity. Explain fi ndings:

3. Characteristics of all wetlands adjacent to the tributary (if an:l-
All wetland(s) being consider.d in th. cumulative anâlysis: Hqrffit
Approximateíy ( - 

) acres in total are being considered in the cumulative analysis.

(b)



For each wetland, specifl the following:

Directt), abuts? (Y/l'{) Size (in acres) Directly abuts? (Y/l'{) Size (in acres)

summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANTNEXUSDETERMINATION

Asignificantnexusanalysiswillassesstheflowcharacteristics
by a-ny wetlands adjacent to the tributary to determine if they

oia fìlW. For each of the following situations, a significant n

wetlands, has more than a speculative or insubstantial effect o

Considerations when evaluating significant nexus include' but

ofwater in the tributary a and the functions performed by the tributary and all its adjacent

we'ands, It is not approp nt nexus based solely on any specific threshold ofdistance (e'g' between a

tributary and its adjacent tary and ttre Tllw¡. simitaily, ttre fact an adjacent wetland lies within or

outside óf a floodplain is n ignifican nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to redúce the amount of waters reaching

. Does the tributary, in combination etlands (if any)' lifecycle support functions for frsh and

other species, such as feeding, nest earing young fo sent in the TNW?

o Does the tributary, in combination etlanãs (if any) , Iransfer nutrients and organic carbon that

support downstream foodwebs?
r Does the tributary, in combination with its a jacent wetlands (if any), have other relationships to the physical, chemical, or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observetl or known to occur should be documented

below:

l. Significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TNWs' Explain

findings ofpresence o, ub"r.n.. ofsignificant nexus below, based on the tributary itsetf, then go to Section III'D: '

2, Significant nexus {indings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs. Explain findings of presence or absence of significant nexus úelow, based on the tributary in combination with atl of its

adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW_but that do not directly abut the RP\W' Explain frndings of

presence or absence ofsignihcant nexus belJw, based on the tributary in combination with all ofits adiacent wetlands, then go to

Section III.D:

4. Significant nexus frndings for seasonal RPW"

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

l TN'Ws and Adjacent Wetlands. Check atl that apply and provide size estimates in review area:

ll tNWs: linear feet width (ft), Or, actes'

P Wetlands adjacent to TNWs: acres'

2. RPWs that flow directly or indirectly into TNWs'

ä¡ i;b;;.;i"s of rNWs where tributãries tvpi.¿rv flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

U r.iuri*í., oirNw where tributaries have continuous flow "seasonatly" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonallY:



provide estimates forjurisdictional waters in the review area (check all that apply):

l! Tributary waters: linear feet width (ft)'

E Otttet non-wetland waters: acres.

Identify tYPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs'

I Waterbody that is not a TÑW or an RPW, but flows directly or indirectty into a TNW, and it has a significant nexus with a

TNW is júrisdictional. Data supporting this conclusion is prr vided at Section III'C'

provide estimates for jurisdictional waters within the review area (check all that apply):

I Tributary waters: linear feet width (ft)'

I Other non-wetland waters: acres.

Identifo tYPe(s) of waters:

Wetland indirectlY into TNWs'

E W"t as adjacent wetlands'
es typically flow year-round. Provide data and rationale

D,j, abovà. Provide rationale indicating that wetland is

directlY abutting an RPW:

¡n Wetlands directly abutting an RpW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section 1ll.D:2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreageestimates forjurisdictional wetlands in the review area: acres.

\iletl g an RPW that flow directly or indirectly into TNWs'

üi- , Uut *t 
"n 

considered in combination with the tributary to which they are adjacent

ds, have a signihcant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C'

provide acreageestimates forjurisdictional wetlands in the review area: acres.

Wetl Ws tha Y into TNWs'ü- mn *ni,f:'tt#':1.ïj:'lå',îT.;i;läiiii"åiiliäï"*o
conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres'

emains jurisdictional,
f the u.s.," or
gories Presented above (l-6), or

e (see E below).

TNCLUDING ISOLATED WETLANDS, THE USE,

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes'

in interstate or foreign comlnerce'

stries in interstate commerce'

sSee Footnote # 3.
t fì 

"ornpf"t. 
the atalysis refer to the key in Section III.D.6 ofthe Instructional Guidebook'

ru prior to asserting or declining cwA jurisdiction based solely on this category, corps Districts will elevate the action to corps and EPA HQ for

review consistent with the pro.ãss d.sc.ibed in the corpstqpÃ Memomndum Regarding cllA Act rurisdiction Following Rapanos'

3.

4.

5.

6.

1



Identify Ìvât€r body and summarize rationale supporting determination:

provide estimates forjurisdictional waters in the review area (check all that apply):

[J Tributary waters: linear leet width (ft).

lll other non-wetland waters: acres.

Identify type(s) of waters: impoundments'

I Wetlands: actes.

F. NON-JURISDTCTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT ÄPPLY):

iJ 
^ 

ìipd"1ãi wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wètland Delineation Manual and/or appropriate Regional Supplements.

E n.ui.* area included isolated waters with no substantial nexus to interstate (or foreign) commerce'

! prior to the Jan 2001 Supreme Court decision in"SWANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

Ll Waters do not meet the ,.Sig;ificant Nexus" standard, where such a finding is required for ju-risdiction. Explain:

Ë ö,f*", t.-piur, if *,.ou.Ld above): Isolated wetland 16 has no connection to waters of the U'S"

provide a$eageestimates for non-jurisdictionar waters in the review are4 where the sole potential basis ofjurisdiction is the MBR

factors (1.e., presence ofmigratory birds, presence ofendangered species, use ofwaterfor irrigated agricutture), using bestprofessional

width (ft).

esouÍce:

provide acreage estimates for non-jurisdictional waters in the review areathatdo not meet the "significant Nexus" standard, where such

width (ft).

fesource:

SECTION IV: DATA SOURCES.

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and' where checked

and

B applicant/consultant: Location' JWOIIS '

E icant/consultant'

! Omce does not concur with data sheets/delineation report'

U Dala sheets PrePared bY the CorPs:

I Corps navigable waters' studY:

t U.S. Geological Survey Hydrologic Atlas:

n uscs NHD data.

rman 1:24,000.
. Citation:

Vertical Datum of 1929)

ld visit taken April 9, and23,2009, January 18, and April 9'2012'

Previous determination(s). File no' and date ofresponse letter:

Applicable/supporting case law:
Applicable/supporting scientific literature:

Other information (please specifl).

B. ADDITIONALCOMMENTSTOSUppoRTJD: Thecoordinatesofisolatedwetland16is3T,26g3'82.2380. TheRussellFork

River, is located at approximately , 37 .2427 , 82.3201, approximately I 0 river miles downstream near the town of Haysi'

E
u
m
ñ
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APPROVED JURTSDICTIONAL DETERMINATION FORM
U,S. Army CorPs of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETER INATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District' Abingdon Field office' NAO-2012-01917

Isolated Wetland-17

C. PROJECT LOCATION AND BACKGROUND INFORMÄTION:

State: VA County/parish/borough: Buchanan City: N/A

Center coordinates of site (latllong in degree O".l.ut for^ut¡: fat. ie Z1SS" [[, Long' 82'2224" W
Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate Unit Code (HUC): 05070202

H' ðt..f.lf ew area and/or potential jurisdictional areas is/are available upon request'

fr d;;k i¡ ite mitigation sites, oisposat sites, etc. . . ) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

E Office (Desk) Delermination. Date:

fit Eieta Determinarion. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and 23,2009' January 18'

and April 9,2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION TO DETERMINATTON OF JURISDTCTION.

There [@ ,,navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFRpart 329) in the

review area. fRequired]
U Waters subject to the ebb and flow of the tide'

ñ wu,.r, ur. p."sently used, or have b.en us"d in the past, or may be susceptible for use to transport interstate or foreign commerce'

Explain:

B. C\ryA SECTION 404 DETERMINATTON OF JURISDICTION'

There 66 ,.waters of the (t.5." within Clean Water Act (CWA) jurisdiction (as defined

1. Waters of the U'S.
a, Indicate presence ofwaters of u.s. in review area (check all that apply): I

by 33 CFRpart 328) in the review area lRequiredl

flow directly or indirectly into TNWs
into TN'Ws
directly or indirectlY into TNWs
ng RPWs that flow directty or indirectly into TNWs

directly or indirectlY into TNWs

cluding isolated wetlands

b. Identify (estimate) size of waters of the U.S' in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: ffiffi
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

id' p;?*¡;ily ¡urisaictionat watèrs and/or wetlands were assessed within the review area and determined to be not jurisdictional'

Explain: Isolated wetland 17 is approximatetly 0.008 acres, It is not connected to waters of the U'S' and is not

considered j urisdictional.

I Boxes checked below shall be suppofted by completing dre appropriate sections in Section Ill below

. For purposes oftHs form, an Rpw is defined as a tributary il1ät ¡, not u rNw and that typically flows year-round or has continuous flow at leæt"seasonally''

(e g., typicallY 3 monhs)
i Supporting documentation is presented in Section III.F

E4REGGCT
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SECTION IIf: CW,A. ANALYSIS

.4. TNWs AND WETLANDS ADJACENT TO TNWs

Theagencieswill assertjurisdictionoverTN\rysandwetlandsadjacenttoTNWs' IftheaquaticresourceisaTNW'complete

Section IILA.I and Section IILD.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III'A'1 and 2

and Section III.D'1'; otherwise, see Section III'B below'

1. TNW
IdentilY TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
summarize iationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTTCS OF TRTBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurìsdiction established under Rapanos have been met'

The agencies will e tributar ent

wateri'(RPrils), r-round o

months). A wetla j1:Î9:'^t: :ii'
(perennial) flow, resource I

skip to Section III'D.4.

ttobutthatdoesnotdirectlyabutanRPWrequiresasignificantnexusevalud
in the record any available information that documents the existence ofa sign

utarythatisnotperennial(anditsadjacentwetlandsifany)andatraditional
s finding is not required as a matter of law'

and offsite. The determination whether a significant nexus exists is determined in Section IÍI'C below'

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
watersnco r,r", ft@
úratnage area: @
Average annual rainfall: inches

Average annual snowfall: inches

(ii) PhYsicalCharacteristics:
(a) RelationshiP with TNW:

fl Tributary flows directly into TNW'

fi T.ibrtury flows through fffi ttbutaries before enrering TNW.

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TNW.
river miles from RPW.
aerial (straight) miles from TNW.
aerial (straight) mites from RPW.

ProJect waters cross or serve as state boundaries' Explain:

Identiff flow route to TNW5:
Tributary stream order, ifknown:

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route canbe described by identiflring, e.g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW



! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color

Explain:
IdentiÛ specific pollutants, if known:

I Concrete

n Muck

is clear, discolored, oily film; water quality; general watershed characteristics, etc.).

(b)

! Manipulated (man-altered)' Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Average dePth: feet
Average side slopes: ft@.

Primary tributary substrate composition (check all that apply):

! sitts ! Sands

flcobbles n Gravel

n Bedrock ! Vegetation. Typel%o cover"

! Other. ExPlain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]' Explain:

Presence of run/riffl e/pool complexes. Explain :

Tributary geometry: Effi
Tributary gradient (approximate average slope): %

(c) Flow:
tributary provides for: f@
Estimate average nu*bilof flo* events in review area'lyear: fSffi

Describe flow regi e:

Other information on duration and volume:

Surface flow ls: EM' Characteristics:

Subsurface flow: [@. Explain f,rndings:

n Dye (or other) test Performed:

Tributary has (check all that apply):

! neA and banks

n OHWtr¡6 (check all indicators that apply):
- [ clear,'natural line impressed onìhe bank n the presence of litter and debris

Ei .nung"s in the charaôter ofsoil n destruction ofterrestrial vegetation

Ei shetvlne n the presence of wrack I ne

fi vegetatlon matted down, bent, or absent ! sediment sorting

¡ t"ulf titt., disturbed or washed away ¡ scour

fi sediment deposition ! multiple observed or predicted flow events

I water stain ng ! abrupt change in plant community

! other(list):

! Discontinuous OHWM,? ExPtain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):: - 
E High Tide Line indicated by: lU M.un High Water.Mark indicated bv:

- n oil of scum line along shore objects ! survey to available datu ;

Ú ¡n. shell or debris déposits (foreshore) n physical markings;

E physical markings/chåracteriìtics ! vegetation lines/changes in vegetation types,

6A natural or man-made discontinuity in the oHWM does nd necessarily swe r jurisdiction (e.g., where the streãn te.mporarily flows underground, o^r where

the'HWMhasbeenremovedbyder,elopmentoragricuturái practices)'wheräth-ereisauieatintheOHWMthatisunrelatedtodrewaterbody'sflow

regime (e.g., flow over u ro.k oui.rop orìhrough a ãrlvert), thà agerrcies will look for indicators offlow above andbelow the break

7Ibid.



(iv)BiologicalCharacteristics'Channelsupports(checkallthatapply):' ' 
¡ ñiparian corridor. Characteristics (type, average width):

! Wetland fringe. Characteristics:

! Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity. Explain findings:

2. characteristics of wetlands adjacent to non-TN\il that flow directly or indirectly into TNW

(i) PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size: acres

Wetland tYPe. ExPlain: '

Wetland qualitY. ExPlain: .

Project wetlands cross or serve as state boundæies Explain:

Surface flow is: m@
Characteristics:

Subsurface flow: ffi. Explain hndings:

! Oy. (or other) test Performed:

Wetland Adjacency Determination with Non-TNW:

! Directly abutting

! Not directly abutting

! Discrete wetland hydrologic connection. Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

(d)

iiffiffi'äl;'',**
Estimate approximate location of wetland as within tht EiffiHS floodplain'

(ii) Chemical Characteristics:
Charactel.zewetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.), ExPlain:

Identif, specific pollutants, if known:

(iii)BiologicalCharacteristics.\iletlandsupports(checkallthatapply):' ' 
n Riparian buffer. Characteristics (type, average width): '

! Vegetation type/percent cover. Explain: '

! Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

Ú Other environmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity. Explain fìndings:

3. Characteristics ofall wetlands adjacent to the tributary (ifany)
All wetland(s) being consider"d in th. cumulative anätysis: üE@S
Approximateiy ( ) acres in total are being considered in the cumulative analysis.

(b)

(c)



C.

For each wetland, specif the following:

Directly abuts? (YAtr) Size lin acres) Directly abuts? (YAtr) Size (in acres)

summarize overall biological, chemica[ and physical functions being performed:

Sf GNIFICANT NEXUS DETERMINATTON

A significant nexus analysis will assess the flow characteristics

by any wetlands adjacent to the tributary to determine ifthey
oi a T'NW. For each of the following situations, a significant n

wetlands, has more than a speculative or insubstantial effect on

Considerations when evaluating significant nexus include, but a

ofwater in the tributary a and the functions performed by the tributary and all its adiacent

wetlands, It is not âpprop nt nexus based solely on any specific threshold of distance (e'g' between a

tributary and its adjacent tary and the TNW). Similarly, the fact an adjacent wetland lies within or

outside of a floodplain is n ignificant nexus'

Draw connections between the features documented and the effects on the TN'w, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

. Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to waters reaching

. Does the trib etlands (if any), cle supporl functions for fish and

other species earing young fo n the TNW?

.Doesthetribetlanás(ifany),fernutrientsandorganiccarbonthat
suppoft downstream foodwebs?

. Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physicat' chemical, or

biological integritY of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented

below:

1, Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs' Explain

findings of presence o1" ubl.n". of signihcant nexus below, based on the tributary itself, then go to Section III'D: '

2, Significant nexus findings for non-RPW and its adjacent wetlands_, where the non-RPW flows directly or indirectly into

TNWs. Explain findings of presence o. ubr.n." ãirignificant nexus úelow, based on the tributary in combination with alt of its

adjacent wetlands, then go to Section III.D:

3. Signi{icant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW' Explain hndings of

presence or absence of significant nexus below, based on the tributary ín combination with all of its adjacent wetlands, then go to

Section III.D:

4. Signifrcant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDTNGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

l. TN'Ws and Adjacent Wetlands, Check all that apply and provide size estimates in review area:

lll tNWs: linear feet width (ft), Or, acres'

E Wettands adjacent to TNWs: acres'

2. RPWs that flow directly or indirectly into TNWs'

ili iri¡"i*i". or ñwJ *rrere tributãries typically flow year-round are jurisdictional, Provide data and rationale indicating that

tributary is Perennial:

U friù"i"rí., of 1.¡¡W where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonallY:

D.



provide estimates forjurisdictional waters in the review area (check all that apply):

f,l Tributary waters: linear feet width (ft)'

I Other non-wetland waters: acres.

IdentifY tYPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into TN\ils'

u Waterbody that is not a ÑW or an RPW, but flows ãirectly or indirectly into a TNW, and it has a signif,rcant nexus with a

TNW is júrisdictional. Data supporting this conclusion is prc vided at Section III.C.

provide estimates for jurisdictional waters within the review area (check all that apply):

I Tributary waters: linear feet width (ft)'

[l other non-wetland walers: acres.

Identi$' tYPe(s) of waters:

Wetl indirectlY into Tfl'Ws'

E å';11äït';fi}åì-.oun¿. provide data and rationare

D.i,'above. Provide rationaIe indicating that wetland is

directlY abutting an RPW:

f,[ V/etlands directly abutting an RpW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section ÍII.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPVy':

provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetland g an RPW that flow directly or indirectly into TNWs'

El Wet , Uut *n.n considered in combination with the tributary to which they are adjacent

and ds, have a signihcant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acreageestimates forjurisdictional wetlands in the review area: acres'

Wetl Ws tha tlY into TN\il¡'

E 
- ;*:t *î;:îiiî't't,î':lJï.ï'iå"i."";i;Täiji'öffi;1ilü**',

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres'

emains jurisdictional.
f the U,S.," or
gories Presented above (l-6), or

e (see E below).

INCLUDING ISOLATED \ilETLANDS' THE USE'

A,FFECT TNTERSTATE COMMERCE, INCLUDING ANY

for recreational or other purposes'

in interstate or foreign commerce'

tries in interstate commerce.

sSee Footnote # 3.
,1ì .oÃpr.t. the aralysis refer to the key in Section III.D 6 ofthe Instructional Guidebook'
,u prior to asserting or declining cwA jurisdiction brsed solely on this category, corps Districts will elevate the action to corps and EPA HQ for

review consistent rvith the p.ocãss desc.ibed in the corpslßp^ Memorandum Regarding cIl'A Act Jutisdiction Following Rapanos'

3.

4.

5.

6.

7.



Identify water body and summarize rationale supporting determination:

provide estimates forjurisdictional waters in the review area (check all that apply):

I tributary waters: linear leet width (f1)'

P Other non-wetland waters: acres.

Identify type(s) of waters: impoundments'

I Wetlands: acres.

F' NON-JURISDICTIONAL WATERS, INCLUDING \TETLANDS (CHfcKALL THAT APPLY):

E If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

wèttan¿ Delineation Manual and/or appropriate Regional supplements.

E n.l,ì.* area included isolated waters with no substantial nexus to interstate (or foreign) comlnerce'

! prior to the Jan 2001 Supreme court decision in "sIIANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR)

m waters do not meet ttre ,.sigiificani Nexus" standard, where such a finding is required for jurisdiction' Explain:

Ë ö,h*, (ili;i;,'if not .ou.r.O above): Isolated wetla nd 17 has no connection to waters of the U'S"

provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MRR

factors (i.e., presence of migratory birds, presenci àf endangered species, use of water foiirrigated agriculture), using best professional

width (ft).

esource:

ewareathatdonotmeetthe..SignificantNexus',standatd,wheresuch

width (ft).

resource:

SECTIONIV: DATA SOURCES'

A. SUppoRTfNG DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

plicant/consultant: Location, JWOUS'
anlconsultant.

Data sheets PrePared bY the CorPs:

Corps navigable waters' studY:

U.S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

! USCS 8 and 12 digit HUC maPs.

úS. Geotogical Survey map(s). Cite scale & quad name: Harman l:24'000'

USDA Natural Resources Conservation Service Soil Survey' Citation:

National wetlands inventory map(s)' Cite name:

State/Local wetland inventory map(s):

FEMAÆIRM maPs:

1gg-year Floodpläin Elevation is: Q.,lational Geodectic Vertical Datum of 1929)

Photographs: E Aerial (l'{ame & Date):

or [t other (Name & Date): Site photos from field visit taken April 9, and23,2009, January 18, and April 9,2012'

Previous determination(s)' File no. and date ofresponse letter:

Appl icable/supporting case law:

Applicable/supporting scientihc literature :

Other information (please specifl ) :

B. ADDITIONAL COMMENTS TO SUppoRT JD: The coordinates of isolated wetland 17 is37 2690'82.2362', The Russell Fork

River, is located at approximate ly, 37 .2427 , 82.3201, approximate ly l0 river miles downstream near the town of Haysi'

u
H

ffi

E

H
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army CorPs of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District' Abingdon Field offÏce' NAo-2012-01917

Isolated Wetland-18

C. PROJECT LOCATION AND BACKGROUND INFORMATIONT

State: VA County/parish/borough: Buchanan City: N/A

Center coordinates of site (lallong in degree ¿eciãaL format): Lat. i6'26g8" [, f-ong' 82'2224" W
Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate it Code (HUC): 05070202

S Ctrecf. if area and/or potentialjurisdictional areas is/are available upon request'

fr ðfr..f. if mitigation sites, disposal sites, etc...) are associated \'vith this action and are recorded on a

different JD form.

D. REVÍEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

I Onnce (Desk) Determination. Date:

[t p¡etA Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, a¡d 23,2009' January l8'

and April 9,2012.

SECTION II: SUMMARY OF FINDINGS
* NU¡ SNCTTOX 10 DETERMINATION OF JURISDICTION'

there ffi ,,navigable waters of the u.s," within Rivers and Harbors Act (RHA) jurisdiction (as def,rned by 33 cFRpart 329) in the

review area. fRe quir e dl

E Waters subject to the ebb and flow of the tide'

ffi wur.r, ur" pr.sently used, or have been used in the past, or may be susceptibte foruse to transport interstate or foreign commerce'

ExPlain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION'

There @ ,,waters of the (J.s.,' within clean water Act (cwA) jurisdiction (as defined by 33 cFR part 328) in the review æea fRequirefl

l. Waters of the U'S.
a' Indicate presence ofwaters ofU'S. in review area (check all that apply): '

ectlY or indirectlY into TNWs
Ws
or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b.Identify(estimate)sizeofwatersoftheU'S'inthereviewarea:
Non-wetland waters: linear feet: width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: M
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

iÈ' p;?il;iù jurisdicrional waters and/or ùèttun¿s were assessed within the review area and determined to be not.iurisdictional'

Explain: Isolated wetland 18 is approximatetly 0.003 acres, It is not connected to waters of the U'S' and is not

considered jurisdictional.

r Boxes checked below shall be supported by completing üre appropriate sections in Section III below

, For purposes of this form, an Rpw is defined as a tributary thát is not a rNw and that fypically flows year-round or has continuous flow at least "seasonally''

(e.g, typically 3 monfis).
i Supporting documentation is presented in Section III F'
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SECTION III: CWA ANALYSIS

A. TIrlWs AND WETLANDS ADJACENT TO TNWs

TheagencieswillassertjurisdictionoverTNWsandwetlandsadjacenttoTNWs' tftheaquaticresourceisaTllW'complete

section III.A.1 and section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete sections III'A'l and 2

and Section II[.D.1.; otherwise, see Section III'B below'

I. TNW
Identiff TNW:

Summarize rationale supporting determination :

2. Wetland adjacent to TNW
summarize iationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THA.T IS NOT A TNW) AND fTS ÄDJACENT \ryETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurlsdiction established under Rapanos have been met'

e tributar ent

r-round o

jurisdicti ound

resource i ow'

skip to Section III'D.4'

A wetland that is adjacent to but that does not directly abut an RPlil requires a significant nexus evaluation' corps districts and

EpA regions will inciude in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water' even

though a sìgnificant nexus finding is not required as a matter of law'

D will req
wetlands,
ignificant
ther the r ls

atributarywithadjacentwetlands,completeSectionllt.B.lfor
n III.B.3 fãr all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III'C below'

l. Characteristics of non-TNWs that flow directly or indirectly into TNW

(¡) General Area Conditions:
watersneo stte, @
uratnagc arca: æ
Average annual rainfall: inches

Average annual snowfall: inches

(ii) PhYsical Characteristics:
(a) RelationshiP with TNW:

! Tributarv flows directly into TNW'

E rriuutu,y flows througÎ M ûibutaries before entering TNW'

Project waters are

Project waters are

Project waters are

Pro.ject waters are

river miles from TNW.
river miles from RPW.

aerial (straight) miles flom TNW.
aerial (straight) miles from RPW.

Prolect waters cross or serve as state boundaries. Explain:

Identiff flow route to TNW5:
Tributary stream order, ifknown:

I Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifuing, e g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW



(b) General Tributary Characteristics (check all that apply):

Tributary is: fl Natural

n ,trti¡ciat (man-made). ExPlain:

I Manipulated (man-altered)' Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Average dePth: feet
Average side slopes: EM

Primary tributary substrate composition (check all that apply):

n sltts ! Sands

! cobbtes ! Gravel

! Bedrock ! Vegetation ' Typelo/o cover

fl other. Explain:

! Concrete

! Muck

in review area/year'. trruß

the presence of litter and debris

destruction of terrestrial vegetation

the presence ofwrack line
sediment sorting
SCOUI

multiple observed or predicted flow events

abrupt change in Plant communitY

to determine lateral extent of cwA jurisdiction (check all that apply):

fi Mean High Water Mark indicated bY:

! survey to available datum;

! physical markings;

! vegetation lines/changes in vegetation types'

Tributary condition/stability [e.g, highly eroding, sloughing banks] Explain:

Presence of run/riffl e/pool complexes. Explain :

Tributarygeometry:Efrffi
Tributary gradient (approximate avera¡e slope): %

(c) Flow:
triUutary provides for: fffi
Estimate average number of flow events

Describe flow regime:

Other information on duration and volume:

Surface flow is: ffiffi' Characteristics:

Subsurface flow: [ffi@' Explain findings:

n Dye (or other) test Performed:

Tributary has (check all that apply):

! eed and banks

! OgWVtó (check atl indicators that apply):

! clear, natural line impressed on the bank

! changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

n sediment dePosition

E water staining

! other(tist):

! Discontinuous OHWM.7 ExPlain:

If factors other than the OHWM were used

I Hlgtr Tide Line indicated bY:

n!!!
tr!
n

! oil or scum line along shore objects

! fine shell or debris deposits (foreshore)

! physical markings/characteristics

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics' etc')

Explain:
Identify specific pollutants, if known:

6A natural s the OHWM does not urisdiction (e.g., where the strean temporarily flows undergroun( or where

the oHwM pment or agricultrral there is abieak in the OHWM that is unrelated to üre waterbody's flow

regime (e.g. ìfrrough a culvert), th look for indicators offlow above andbelow the break'

?Ibid.



(iv)BiologicalCharacteristics'Channelsupports(checkallthatapply):' ' 
¡ ñiparian corridor. Chæacteristics (type, average width):

¡ Wetlandfringe. Characteristics:

n Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain frndings:

Ú Othe. en'*'ironmentally-sensitive species' Explain fi ndings:

! Aquatic/wildlife diversity. Explain hndings:

2. Characteristics of wetlands adjacent to non-TN\ü that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:

Properties:
Wetland size : acres

Wetland tYPe. ExPlain: .

Wetland qualitY. ExPlain: .

Project wetlañds cross or serve as state boundaries' Explain:

Surface flow is: tffie
Characteristics:

Subsurface flow: ffi. ExPlain findings:

n Oy. (or other) test Performed:

Directly abutting

! Not directly abutting

! Discrete wetland hydrologic connection'

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

Explain:

(d)

iiåïffi'äl;* ^*
Estimate approximate location of wetland as within ttre mEß floodplain.

(ii) Chemical Characteristics:
Chancterizewetland system (e,g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc,). ExPlain:

Identifl specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check- all that apply):
' ' 

! Riparian buffer. Characteristics (type, average width): '

! Vegetation type/percent cover' Explain: '

! Habitat for:

fl Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity. Explain hndings:

3. Characteristics of all wetlands adjacent to the tributary (if any)

All wetland(s) being considered in the cumulative unätyslt' @
ApproximateÇ ( 

" 
) acres in total are being considered in the cumulative analysis.

(b)

(c)



c.

For each wetland, specifo the following:

Directly abuts? (Y/l'J) Size (in acres) Directlv abuts? (Y/l'{) Size lin acres)

Summarizeoverallbiological,chemicalandphysicalfunctionsbeingperformed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics

by aîy wetlands adjacent to the tributary to determine if they

oia f-NW. For each of the following situations, a significant n

ons performed by the tributary and all its adjacent

solely on any specific threshold ofdistance (e'g' between a

NW)' Simila;ly, the fact an adjacent wetland lies within or

exus.

Draw connections between the features docu mented and the effects on the TN\il, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook, Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands ( f any), have the capacity to carry pollutants or flood waters to

TN'Ws, or to reduc waters re

o Does the tributary, etrands (i tat and rifecycle support functions for fish and

other species, such earing yo are present in the TNW?

¡ Does the tributary, etlanãs (i acity to transfer nutrients and organic carbon that

suppoft downstream foodwebs?
¡ Does the tributary, in combination with its a jacent wetlands (if any), have other relationships to the physical, chemical' or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TNWs' Explain

findings ofpresence o, ub"..n.. ofsignifrcant nexus betow, bar ed on the tributary itself, then go to Section III D: '

2, Significant nexus findings for non-RpW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs. Exptain frndings of presence o, uur"n". oirignificant nexus úelow, based on the tributary in combination with all of its

a-djacent wetlands, then go to Section III D:

3. significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW' Explain findings of

presence or absence or siinincant nexus belðw, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Significant nexus findings for seasonal RPW"

DETERMINATIONS OF JURISDICTIONAL FINDTNGS. THE SUBJECT WATERS/WETLÄNDS ARE (CHECKALL

THAT APPLY):

1. TNWs and Adjacent wetlands. check all that apply and provide size estimates in review area:

El tNWs: linear feet width (ft), Or, acres'

lf Wetlands adjacent to TNWs: acres'

2. RPWs that flow directly or indirectly into TNWs'
g Tributaries of rNWs where tributäries typi.uriy-no* year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

ll Tributaries of TNW where tributaries have continuous flow "seasonatly" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at section 1II.B.-Provide rationale indicating that tributary flows

seasonallY:

D.



7.

provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft)'

E Othe, non-wetland waters: acres.

Identify tYPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs'

iü' wut.ruo¿v that is not a rÑw or an Rpw, but flows directly or indirectly into a TNW, and it has a significant nexus with a

- tNW is júrisdictional. Data supporting this conclusion is prr vided at Section III C'

provide estimates for jurisdictional waters within the review area (check all that apply):

E Tributary waters: linear feet width (ft).

E Other non-wetland waters: acres.

Identifl tYPe(s) of waters:

Wetland indirectlY into TflWs'

E W.t as adjacent wetlands'
es typically flow year-round. Provide data and rationale

O.j, abovè. Ptovide rationale indicating that wetland is

directlY abutting an RPW:

I wetlands directly abutting an Rpw where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section ilr.D.'2,abóve, Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

wetlands adjacen an RPW that flow directly or indirectly into TNWs'

El 
"^W;ìi;ãïd 

but when considered in combination with the tributary to which thev are adjacent

and with simi s, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III'C.

provide acrea}e estimates forjurisdictional wetlands in the review area: acres.

\üetl Ws tha tlY into TN\il¡'Er' ;.ti* *xlir:'t't#'*ffi:'åå1î"""ii;Hi'H1ffi;iiliï* 
*'

conclusion is provided at Section III.C'

Provide estimates forjurisdictional wetlands in the review area: acres'

emains jurisdictional.
f the u.s.," or
gories Presented above (l-6), or

e (see E below).

INCLUDING ISOLATED \ryETLANDS, THE USE'

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes'

in interstate or foreign conìmerce'

tries in interstate commerce.

sSee Footnote # 3.
, fi .oÃpf.t the aralysis refer to the key in Section III.D.6 ofthe Instructional Guidebook'
ru prior to asserting or declining cwA jurisdiction based solely on this category, corps Districts will elevate the action to corps and EPÀ HQ for

review consistent with the p.o"ãss desciibed in the corpsßpÃ Memorandum Regarding cwA Act Jurisdiction Following Rapanos'

3.

4.

6.



Identify water body and summarize rationale supporting determination:

provide estimates forjurisdictional waters in the review area (check all that apply):

I triUutary waters: linear leet width 1ft).

S Other non-wetland waters: acres.

Identify type(s) of waters: impoundments'

I Wetlands: acres.

F. NON-JURISDTCTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

Ef 
^ 

ìf p.t;;r,"I *etlund, *.." urr"rr.á within the review area, rese areas did not meet the criteria in the 1987 corps of Engineers

- Wètland Delineation Manual and/or appropriate Regional

fi Review area included isolated waters with no substantial (or foreign) coÍlmerce'

! prior to the Jan 2001 Supreme Court decision in ".S w area would have been regulated based solely on the

"Migratory Bird Rute" (MBR).

¡ Waters do not meet the ,.Slgiincant Nexus" standard, where such a finding is required for jurisdiction. Explain:

Ë örf"", t.-piain, if not.ou.ir.d above): Isolated wetland 18 has no connection to waters of the U'S"

provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterforirrigated agriculture), using best professional

width (ft)'

esource:

provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "significant Nexus" standard, where such

width (ft).

resource:

SECTION IV: DATA SOURCES'

A. suppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and' where checked

and

E applicanlconsultant: Location' JWOUS '

E icant/consultant'

fl Office does not concur with data sheets/delineation report'

I Oata sheets prePared bY the CorPs:

I Corps navigable waters' studY:

U U.S. Geotogical Survey Hydrotogic Atlas:

n uscs NHD data.

n uscs g and 12 digit HUC maps. 
man l:24,000.

. Citation:

Vertical Datum of 1929)

ld visit taken April 9, and23,2009, January 18, and April 9'2012'

Previous determination(s). File no. and date ofresponse letter:

Appticable/suppofting case law:

Applicable/supporting scientifi c I iterature:

Other information (please speci$):

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 18 is 37.2690' 82.2362. The Russell Fork

River, is located at approximately,37.2427,82.32}l,approximately l0 river miles downstream near the town of Haysi'

u

H
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APPROVED JURISDICTIONAL DETERMINATION FORM
U,S. Army CorPs of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRTCT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-019f 7

Isolated Wetland-19

C. PROJECT LOCATION AND BÄCKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City:N/A
center coordinates of site 0avráng in degree decimal format): Lît' i6'2698" [, rong. 82.2224" w'

Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditionat Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

X Ctrect< if maydiagrâm of review areaandlor potential jurlsdictional areas is/are available upon request'

fi ä]i[ ;i ;il;r;ites (e.g., offsite mitigation siìes, dispósal sites, etc. . . ) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

[l Omce (Desk) Determination. Date:

E pi.t,l o"t"..ination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9, and23,2009' January l8'

and April 9,2012.

SECTION fI: SUMMÄRY OF FINDINGS
,I. NUI SNCTION 10 DETERMINATION OF JURISDICTION.

ThereS@,,navigablewatersoftheUs"withinRiversandHarborsAct(RHA)jurisdiction(asdehnedby33CFRpart329)inthe
review area. fRequire d]

m Waters subiect to the ebb and flow of the tide,

Ë w;;; ;;.-pr*ently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce'

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION'

There [@ ,,waters of the U.5." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review æea' lRequirefl

l. Waters of the U'S.
a. Indicate presence ofwaters ofu.s. in review area (check all that apply): t

ectlY or indirectlY into TNWs
Vy's

or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U'S' in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: mffil
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

iÑ 
' p;?il;ily jurisdictional watèrs and/or *àttan¿. were assessed within the review area and determined to be not jurisdictional'

Explain: Isolated wetland 19 is approximatetly 0.016 acres. It is not connected to waters of the U'S' and is not

considered j urisdictional.

I Boxes checkedbelow shall be supported by completing the appropriate sections in Section III below
, Forpurposes ofthis form, an Rpw is defined asàtributary ttátis notarNw andthattypically flows year-round or has continuous flow at least"seasonally''

(e.g, typically 3 months)
r Supporting documentation is presented in Section III F.
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SECTION III: CWA ANALYSÍS

A. TNWS AND WETLANDS ADJACENT TO TNWS

Theagencieswill assertjurisdictionoverTNWsandwetlandsadjacenttoTNWs. IftheaquaticresourceisaTNW'complete

section III.A.l and section III.D.l. only; if the aquatic resource is a wetland adjacentto a TNW, complete sections III'A'1 and 2

and Section III'D'1.; otherwise, see Section III'B below'

1. TNW
IdentifY TNW:

Summarize rationale supporting determination :

2. \üetland adjacent to TNW
Summarize iationale supporting conclusion that wetland is "adjacent":

B. CHAR-A.CTERTSTTCS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any' and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

The agencies will e tributar ent

wateri'(RPWs), r-round o

months). A wetla ,ÏÎi:i: :iT'
(perennial) flow' resource I

skip to Section III'D.4'

A wefland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation' corps districts and

in the record any available information that documents the existence ofa signilicant nexus between a

utary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable water' even

s finding is not required as a matter of law'

uire additional data to determine if the

the significant nexus evaluation must

;îäi;".î' "fjl",i.llJ ff iililil: li'.,,,,
atributarywithadjacentwetlands,completeSectionlll.B.lfor
n III.B.3 fôr all wetlands adjacent to that tributary, both onsite

and offsite, The determination whether a significant nexus exists is determined in Section III'C below'

l characteristics of non-TNWs that flow directly or indirectly into TN\il

(¡) General.AreaConditions:
Watershed size: ffi
úratnage area: @ffi
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) RelationshiP with TNW:

! Tributarv flows directly into TNW'

I fritutu,y flows througÎ @ triUutaries before entering TNW.

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TNW.
river miles from RPW.
aerial (straight) miles from TNW'
aerial (straight) miles from RPW,

ProJect waters cross or serve as state boundaries. Explain:

Identif, flow route to TNW5:
Tributary stream order, if known:

n Note that the Instructional Guidebook contaìns additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifling, e.g, tributary a, which flows thnough the review area, to flow into tributary b, which then flows into TNW'



(b)

! Artificial (man-made). ExPlarn:

! Manipulated (man-altered)' Exptain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Average dePth: feet
Average side stopes: AnffiC.

Primary tributary substrate composition (check all that apply):

flsitts ! Sands

! Cobbles n Gravel

! Bedrock ! Vegetation Typelo/n cover"

n Other, Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]' Explain:

Presence of run/riffl e/pool complexes. Explain:

Tributary geometry: ft@
Tributary gradient (approximate average slope): %

(c) Flow:
triUutu.y provides for: l@
Estimate average nu.bl of f]o* events ln review area'lyet' EEEI$

Describe flow regime:

Other information on duration and volume:

Surface flow is: tM. Characteristics:

Subsurface flow: fþ@. Explain findings:

! Oy. (or other) test Performed:

Tributary has (check all that apply):

! ned and banks

! OHWfrA6 (check all indicators that apply):

! clear, natural line impressed on the bank

! changes in the character of soil

! shelving

! vegetation matted down, bent' or absent

! leaf litter disturbed or washed away

n sediment deposition

n water staining

! other(list):

! Discontinuous OHWM.? ExPlain:

If factors other than the OHWM were used to determine lateral extent of CV/A jurisdiction (check all that apply):

fl Higtr Tide Line indicated by: I tvtean High water Mark indicated by:

- ! ãif or scum line along shore objects ! survey to available datum;

! nn. shell or debris dèposits (foreshore) ! physical markings;

fi physical markings/characteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc')'

Explain:
Identif, specific pollutants, if known:

n
¡!!
!!!

! Concrete

! Muck

the presence of litter and debris

destruction of terrestrial vegetation

the presence of wrack line

sediment sorting
scour
multiple observed or predicted flow events

abrupt change in Plant communitY

óA natural 6 the urisdiction (e.g., where the streall temporarily flows underground, or where

the OHWM pm there is abieak in the OH'WM that is unrelated to the waterbody's flow

regime (e.g. thr ook for indicators offlow above andbelow the break

?Ibid.



(iv)BiologicalCharacteristics.Channelsupports(checkallthatapply):' ' 
¡ ñipæian corridor. Characteristics (l pe, average width):

! Wetlandfringe. Characteristics:

n Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

! Otherènvironmentally-sensitive species Explain frndings:

! Aquatic/wildtife diversity' Explain findings:

2. characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) PhysicalCharacteristics:
(a) General Wetland Characteristics:

Properties:

'Wetland size: acres

Wetland fYPe. ExPlain: '

Wetland quatitY. ExPlain: .

Project wetlands cross or serve as state boundaries' Explain:

Surfaceflow is: @
Characteristics:

Subsurface flow: [![@. Explain findings:

! Oy. (or other) test Performed:

Wetland Adjacency Determination with Non-TNW:

! Directly abutting

n Not directly abutting

! Discrete wetland hydrologic connection' Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

(d)

iiåïffiflil;.",'*
Estimate approximate location of wetland as within the fl!@ floodplain'

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). ExPlain:

Identif, specific pollutants, if known:

(iii) Biological Characteristics' Wetland supports (check all that apply):
' ' 

! niparian buffer' Characteristics (type, average width): '

¡ Vegetation type/percent cover' Explain: '
¡ Habitat for:

! Federally Listed species. Explain hndings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species' Explain frndings:

! Aquatic/wildlife diversity' Explain fi ndings:

3. Characteristics of all wetlands adjacent to the tributary (if any)

All wettand(s) being consider.d in th. cumulative anälysis: M
Approximateiy ( 

" 
) acres in total are being considered in the cumulative analysis.

(b)

(c)



C.

For each wetland, specif, the following:

Directly abuts? lY,t'l) Size lin acres) Directly abuts? (Y/N) Size (in acres)

Summarize overalt biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics performed

by any wetlands adjacent to the tributary to determine ifthey cal integrity

of a TN\V. For each of the following situations, a significant n its adjacent

wetlands, has more than a speculative or insubstantial effect on a TNW'

Considerations when evaluating significant nexus include, but a ofthe flow

ofwater in the tributary a and the functions performed by the tributary and all its adjacent

wetlands. It is not âpprop nt nexus based solely on any specilic thresho_ld ofdistance (e'g' between a

tributary and its adjacent tary and the TNW). similarly, the fact an adjacent wetland lies within or

outside óf a floodplain is n ignificant nexus'

Draw connections between the features documented and the effects on the TllW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook, Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to waters re

. Does the trib ettands (i tat and lifecycle suppoft functions for fish and

other species earing yo are present inthe TNW?

¡ Does the trib etlands (i acity to transfer nutrients and organic carbon that

support downstream foodwebs?
¡ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into Tl\\ils' Explain

findings of presence o, ub"r.n." of signif,rcant nexus below, based on the tributary itself, then go to Section IILD: '

2, Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs. Explain hndings of presence or absence ãisgnincant nexus úelow, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RP\il' Explain findings of

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Significant nexus frndings for seasonal RPW'.

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT \ryATERS/\ryETLANDS ARE (CHECK ALL

THAT APPLY):

l. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

I tNWs: linear feet width (ft)' Or' acres'

I Wetlands adjacent to TNWs: acres.

2, RP\üs that flow directly or indirectly into TNWs'

ûn i;ü";i.; ori¡w. *t 
"re 

tributäries rypically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

U rriù"i"ií.r o?rNw where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonallY:

D.



provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft)'

ll Oth.t non-wetland waters: acres.

IdentifY tYPe(s) of waters :

Non-RPWs8 that flow directly or indirectly into TNr#s'

fl Waterbody that is not a TÑW or an RpW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

- tNW is júrisdictional. Data supporting this conclusion is prr vided at Section III'C'

provide estimates for jurisdictional waters within the review area (check all that apply):

I Tributary waters: linear leet width (ft)'

E Oth., non-wetland waters: acres.

IdentifY tYPe(s) of waters:

Wetland indirectlY into TNWs'

E W., as adjacent wetlands'
es typically flow year-round. Provide data and rationale

O.Z, abovè. Provide rationale indicating that wetland is

directlY abutting an RPW:

I Wetlands directly abutting an RpW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section IILB and rationale in Section III.ó), abóve. Provide rationale indicating that wetland is directly

abutting an RPW:

provide acÍeage estimates forjurisdictional wetlands in the review area: acres.

Wetland an RPW that flow directly or indirectly into TN'Ws'

E 
- 
W;ì but when considered in combination with the tributary to which they are adjacent

and s, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

provide acreage estimates forjurisdictional wetlands in the review area: acres.

weflands adjacent to non-RPWs that flow directly or indirectly into TNW-s'

lll Wetlands adjacent to such waters, and have whËn consideredin combination with the tributary to which they are adjacent and

with simitarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres'

emains jurisdictional.
f the U.S.," or
gories Presented above (l-6), or

e (see E below)'

E. ISOLATED IINTERSTÄTE OR INTRA-STATEì WATERS, INCLfI-DING ISOLATED WETLANDS' THE USE'

DEGRADATIoN oR DEsTRUCTION OF WHIbH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):l0
s for recreational or other purposes'

in interstate or foreign commerce'
tries in interstate commerce.

sSee Footnote # 3.
tï" r"rpr.t. the malysis refer to the key in section III.D 6 0f the Instructional Guidebook
r0 prior to asserting or declining cwA jurisdiction based solely on this category, corps Districts will e-levate the action to corps and EPA HQ for

review consistent with the process described in the CorpsÆPÀ Me morantlum Regarding CWA Act lu¡iscliction Following Rapanos'

3.

4.

5.

6.

1



Identifywaterbodyandsummarizerationalesupportingdetermination:

provide estimates forjurisdictional waters in the review area (check all that apply):

lf, Tributary waters: linear feet width (ft).

ll Oth.t non-wetland waters: acres'

Identif, type(s) of waters: lmpoundments'

I Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDTNG WETLANDS (CHECK ALL THAT APPLY):

iù' ìf d;1ãi *.ttan¿, were assessed within the review æea, rese areas did not meet the criteria in the I 987 corps of Engineers

- Wèttand Delineation Manual and/or appropriate Regional

E n.ul.* area included isolated waters with no substantial (or foreign) comtnerce'

! prior to the Jan 2001 Supreme Court decision in ",S w area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

lll Waters do not meet the ,.Significant Nexus" standard, where such a finding is required for ju-risdiction' Explain:

Ë il;i;piáin, irn*.ou.i.d above): Isolated wetland l9 has no connection to waters of the u'S"

provide acÍeageestimates for non-jurisdictional waters in the review area, where the sole potential basis of.iurisdiction is the MBR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterfor irrigated agriculture), using bestprofessional

width (ft)

esource:

iew area that do not meet the ..Significant Nexus', standard, where such

width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and' where checked

and

E applicanlconsultant: Location' JWOUS '

E icanlconsultant'

! Offrce does not concur with data sheets/delineation report'

Data sheets prePared bY the CorPs:

Corps navigable waters' studY:

U.S, Geological Survey Hydrologic Atlas:

fl usos NHD data.

! uscs 8 and 12

US. Geological Su scale & quad name: Harman l:24'000'

USDANatural Res ion Service Soil Survey Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA"/FIRM maps:

1gg-year Floodplàin Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):
o,. E otn.. Name & Datej: Site photos from field visit taken April 9, and 23,2009' Ianuary 18, and April 9' 2012'

Previous determination(s). File no. and date ofresponse letter:

Applicable/supporting case law:

Applicable/supporting scientific literature:

Other information (please specif, ) :

B. ADDITIONÄLCOMMENTSTOSUppoRTJD: Thecoordinatesofisolatedwetlandlgis3T.2T13'82.2349. TheRussellFork

River, is located at approximate ly , 37 .2427 , 82.3201, approximately I 0 river miles downstream near the town of Haysi'

E
H

E
E
EJ

H
E
B
U

H
E
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army CorPs of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook'

OVED JURÍ SDICTIONAL DETERMINA.TION (JD) :

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Äbingdon Field Office' NAO-2012-01917

Isolated Wetland-20

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City: N/A

Center coordinares of site (latlláng in degree ¿1.i."f format): Ltt.36.2698" [[, Long 82'2224'W'
Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate Unit Code (HUC): 05070202

M-- ðfrà.f. if ew area and/or potential jurisdictional areas is/are available upon request'

ffi ðiril i¡ ire mitigation siìes, dispósat sites, etc. . . ) are associated with this action and are recorded on a

different JD form.

D. REVIf,W PERFORMED FOR SITE EV.A.LUATION (CHECK ALL THÀT APPLY):

I Ofnce (Desk) Determination. Date:

E! niet¿ Determination. Dare(s): Field determination made by staff of D.R. Atlen & Associates on April 9,and23,2009, January l8'

and April 9,2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

Thereffi,,navigablewatersoftheus"withinRiversandHarborsAct(RFIA)jurisdiction(asdefinedby33cFRpart329)inthe
review area. fRequired]

E Waters subject to the ebb and flow of the tide'

ñ wur.r, ur. pr"sently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce'

ExPlain:

B. CWA SECTION 404 DETERMINATÍON OF JURISDTCTION.

There @ ,,waters of the u.5.,, within clean warer Act (cwA) jurisdiction (as defrned by 33 cFRpart 328) in the review area' f,Requirefl

1. Waters of the U'S.
a. Indicate presence ofwaters of U.S' in review area (check all that apply): l

ectlY or indirectlY into TN'Ws

Ws
or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b.Identify(estimate)sizeofwatersoftheU'S'inthereviewarea:
Non-wetland waters: linear feet: width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: M
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

Ë' p;'d;;ily jurisdictional waters and/or *ettun¿s were assessed within the review area and determined to be not jurisdictional'

Explain: Isolated wetland 20 is approximatetty 0.03 acres. It is not connected to waters of the U'S' and is not considered

jurisd ictional'

I Boxes checked below shall be supported by completing dìe appropriate sections in Section III below
, For purposes ofthis form, an Rpw is defined as ã tributury trråt is not a rNw and that typically flows year-round or has continuous flow at least "seasonally''

(e g, typicatly 3 monúrs).
i Supporting documentation is presented in Section III.F.

E4REGGCT
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SECTION ITI: C\üA ANÀLYSTS

A. TIr[Ws AND \ilETLANDS ADJACENT TO TIIIWS

Theagencieswill assertjurisdictionoverTNWsândìiletlandsadjacenttoTNWs. IftheaquaticresourceisaTNW,complete

Section III.A.1 and Section III.D.1, only; if the aquatic resource il a wetland adjacentto a TNW' complete Sections III'A'1 and 2

and Section III.D'1.; otherwise, see Section III'B below'

I. TNW
Identif, TNW:

Summarize rationale supporting determination :

2. Wetland adjacent to TNW
Summæize rationale supporting conclusion that wetland is ..adjacent,':

B. CHARACTERTSI.1CS OF TRIBUTÄRv (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

The agencies will assert jurisdiction over non-navigable tributaries of rNWs where the tributaries are "relatively permanent

waters,, (RpWs), i,e. triËutaries that typically flowlear-round or have continuous flow at least seasonally (e'g'' typically 3

months). A wefland that directly abuts an Rpril is also jurisdictional, If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section IILD.2. If the aquatic..rou... is a wetland directly abutting a tributary with perennial flow'

skip to Section III'D.4.

t to but that does not directly abut an RPW requires a significant nexus evaluation' Corps districts and

in the record any available information that documents the existence of a significant nexus between a

utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

thoughasignificantnexusfindingisnotrequiredasamatteroflaw'

is

atributarywithadjacentwetlands,completeSectionlll.B'lfor
n III.B.3 fôr all wetlands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III'C below'

1 Characteristics of non-TNWs that flow directly or indirectly into TIrlw

(¡) General Area Conditions:
Watersneo srre: ffi
úratnagearea. @
Average annual rainfall: inches

Average annual snowfall: inches

(ii) PhysicalCharacteristics:
(a) RelationshiP with TNW:

n Tributarv flows directly into TNW.

E rtiuututy flows through @ tributaries before entering TNW'

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TNW.
river miles from RPW.
aerial (straight) miles from TNW.
aerial (straight) mites from RPW.

Project waters cross or serve as state boundaries. Explain:

Identifl flow route to TNW5:
Tributary stream order, if known:

1 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
5 Flow route can be described by identifying, e.g, tributary a, which flows tkough the review area, to flow into tributary b, which then flows into TNW'



(b)
Tributary is: Natural

Tributary properties with respect to top of bank (estimate):

Average width: feet
Average depth: feet
Average side slopes: EWE.

Primary tributary substrate composition (check all that apply):

! silts ! sands

flcobbles ! Gravel

I Bedrock ! Vegetation. TypelYo cover"

n Other. Explain:

! Concrete

! Muck

Tributary condition/stability [e,g., highly eroding, sloughing banks]' Explain:

Presence of rurVriffl e/pool complexes. Explain :

Tributary geometry: Eftffi
Tributary gradient (approximate average slope): %

(c) Flow:
t.itutury provides for: ffifl
Estimate average nu.bil-. of fl* events in review area'lyear: fþffi

Describe flow regime:

! Artihcial (man-made). ExPlain:

! Maniputated (man-altered). Explain:

! oit or scum line along shore objects

! frne shell or debris deposits (foreshore)

! physical markings/characteristics

! tidat gauges

I other(list):

the presence of litter and debris

destruction of terrestrial vegetation
the presence of wrack line
sediment sorting
scout
multiple observed or predicted flow events

abrupt change in plant communitY

! survey to available datum;

! physical markings;

fl vegetation lines/changes in vegetation types

Other information on duration and volume:

Surface flow is: s@. Characteristics:

Subsurface flow: þl@. Explain findings:

E Oy. (or other) test Performed:

Tributary has (check all that apply):

n Se¿ and banks

fl OHWN¿6 (check all indicators that apply):

! ctear, natural line impressed on the bank

! changes in the character ofsoil
! shelving
! vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

! sediment dePosition

! water staining

! other(list):

! Discontinuous OHWM.? ExPlain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

I Higt'r Tide Line indicated by: I Mean High Water Mark indicated bY:

!
n
n
¡
¡!
n

(iii) Chemical Characteristics:
Characterizetributary (e.g., water color is clear, discolore l, oily film; water quality; general watershed characteristics, etc')'

Explain:
Identifl specific pollutants, if known:

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g, where the streân temporarily flows underground, orwhere

theoHwMhasbeenremovedbyder,rlopmentoragricultrralpractices).'wherethe¡eisabreakintheoHWMthatisunrelatedtoftewaterbody'sflow
iegime (e g., flow over a rock ouicrop or through a culvert), thà agerrcies will look for indicators offlow above and below the break'

?Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
' ' 

¡ Riparian corridor. Characteristics (type, average width):

! Wettandfringe. Characteristics:

fl Habitat for:

! Federally Listed species. Explain findings:

! Fistr/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain

I Aquatic/witdlife diversity. Explain findings:
findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) Generat'Wetland Characteristics:

ProPerties:
Wetland size : acres

Wetland tYPe. ExPlain: .

Wetland qualitY' ExPlain: .

Project wetlands cross or serve as state boundaries' Explain:

(b) 
"

Surface flow is: E@
Characteri stics:

Subsurface flow: ffi@ Explain frndings:

n OY. (or other) test Performed:

(c) Wetland Adjacency Determination with Non-TNW:

! DirectlY abutting

! Not directlY abutting

n Discrete wetland hydrologic connection' Explain:

! Ecological connection. ExPlain:

fl Separated by berm/barrier' Explain:

(d)

li'ii;fiii'lil;* ,**
Estimate approximate location of wetland as within the f@ floodptain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil hlm on surface; water quality; general watershed

characteristics; etc'). ExPlain:

Identif specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):' 
¡ Riparian buffer. Characteristics (type, average width): '

n Vegetation type/percent cover. Explain: .

n Habitat for:

! Federatly Listed species. Explain findings:

! Fish/spawn areas' Explain findings:

! Other environmentally-sensitive species. Explain findings :

! Aquatic/wildlife diversity. Explain fi ndings:

3. Characteristics of all wetlands adjacent to the tributary (if an¿)-
All wetland(s) being considered in the cumulative anàlysis: EE@
Approximateiy ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specif, the following:

Directly abuts? (YAtr) Size (in acres) Directlv abuts? (Y,t'tr) Size (in acres)

c.

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A signilicant nexus analysis will assess the flow characteristics performed

by any wetlands adjacent to the tributary to determine ifthey cal integrity

of a TNW, For each of the following situations, a significant n its adjacent

wetlands, has more than a speculative or insubstantial effect on a TllW'

Considerations when evaluating significant nexus include, but a ofthe flow

ofwater in the tributary a and the functions performed by the tributary and all its adjacent

wetlands. It is not approp nt nexus based solely on any specific threshold ofdistance (e'g' between a

tributary and its adjacent tary and ttre TNW). similarly, the fact an adjacent wetland lies within or

outside óf a floodplain is n ignificant nexus'

Draw connections between the features documented and the effects on the TNW, as identified intheRapanos Guidance and

discussed in the Instructional Guidebook, Factors to consider include, for example:

¡ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduc waters fe

r Does the tributary, etlands (i lifecycle support functions for fish and

other species, such earing yo sent in the TNW?

.Doesthetributary,etlands(itransfernutrientsandorganiccarbonthat
support downstream foodwebs?

. Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical' or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TN\üs' Explain

findings ofpresence o1. uËr.n.. ofsigniflrcant nexus below, based on the tributary itself, then go to Section III'D: '

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs. Explain findings of presence o. uUr.n.. ãirignifrcant nexus úelow, based on the tributary in combination with atl of its

adjacent wetlands, then go to Section III'D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW' Explain hndings of

presence or absence of significant nexus below, based on the tributary in combination with all of its ad.jacent wetlands, then go to

Section III.D:

4, Signihcant nexus findings for seasonal RPW..

DETERMINATTONS OF JURISDTCTIONAL FINDINGS. THE SUBJECT \ilATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

l. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

lf TNws: linear feet width (ft), Or, acres'

ffi Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs'

ä iil;i", åf iNwJ *nere tributäries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:
p rriuri"rí", oirNw where tributaries have continuous flow "seasonally" (e.g,, typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section 1II.B. Provide rationale indicating that tributary flows

seasonally:

D.



provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft)'

I Otner non-wetland waters: acres.

Identif tYPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs'

i!ù W?..ùo¿y that is not a iÑW or an RpW, but flows directly or indirectly into a TNW, and it has a significant nexus with a

- tNW is júrisdictional. Data supporting this conclusion is pr< vided at Section III.C.

provide estimates for jurisdictional waters within the review area (check all that apply):

I Tributary waters: tinear fleet width (ft).

El Ottt., non-wetland waters: acres.

IdentifY tYPe(s) of waters:

Wetland indirectlY into TNWs'

U W.t as adjacent wetlands'
es typically flow year-round. Provide data and rationale

D.i,'above. Provide rationale indicating that wetland is

directlY abutting an RPW:

ll wetlands directty abutting an Rpw where tributaries typically flow "seasonatly." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section IILó.2, abóve. Provide rationale indicating that wetland is directly

abutting an RPW:

,Provide 
acreageestimates forjurisdictional wetlands in the review area: acres.

Wetland g an RP\il that flow directly or indirectly into TN'Ws'

úi" W; , Uut *t 
"n 

considered in combination with the tributary to which they are adjacent

and ds, have a significant nexus with a TN'W are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

provide ar,:ea}e estimates for jurisdictional wetlands in the review area: acfes.

wetlands adjacent to non-RP\ils that flow directly or indirectly into TN'Ws.

E 
" 
w;,iÑï ujju".nt to such waters, and have whËn considered in combination with the tributary to which they are adjacent and

with similarly situated a jacent wetlands, have a significant nexus with a TN"v are jurisdictional. Data supporting this

conclusion is provided at Section III.C'

Provide estimates forjurisdictional wetlands in the review area: acres'

emains jurisdictional.
f the U.S.," or
gories Presented above (1-6), or

e (see E below).

INCLUDING ISOLATED WETLANDS, THE USE'

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

for recreational or other purposes'

in inte¡state or foreign commerce'
tries in interstate commerce.

ssee Footnote # 3

'ïo complete the malysis refer to the key in Section III D 6 of the Instructional Guidebook'
ru prior to asserting or declining cwA jurisdiction brsed ,ãl.ty on this category, corps Districts will elevate the action to corps and EPA HQ for

review consistent with the procãr. d"."ribed in the corpsÆpÃ Memorøndum Regarding cllA Act rurisdiction Following Rtpønos'

3.

4.

5.

6.

7.



Identify water body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that appty):

S Tributary waters: linear leet width (ft).

il Otl't.t non-wetland waters: acres.

Identif, type(s) of waters: impoundments'

lll Wetlands: acres.

F. NON-JURISDICTIONAL \ryATERS, INCLUDING \ryETLANDS (CHECK ALL THAT APPLY):

b*- ìip-;;]ãi*.ttun¿, were assessed within the review area, hese areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional

I Review area included isolated waters with no substantial (or foreign) coÍìmelce'

! prior to the Jan 2001 Supreme Court decision in ".S w area would have been regulated based solely on the

"MigratorY Bird Rule" (MBR).

ú Waters do not meet the "significant Nexus" standard, where such a finding is required for jurisdiction' Explain:

E ötfr.r.-f.*plain, if not .ou"i"d above): Isolated wetland 20 has no connection to waters of the U'S"

provide acreageestimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterfor irrigated agricutture), using bestprofessional

width (ft).

esource:

provide acreage estimates for non-jurisdictional waters in the review areathatdo not meet the "significant Nexus" standard, where such

width (ft).

resource:

SECTION IV: DATA SOURCES'

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be inctuded in case file and, where checked

and requested, aPProPri

E tïr, pta"s, ptots applicanlconsultant: Location, JWOIIS .

ffi outu sheets piepar icant/consultant'

! omce concurs

! Office does not concur with data sheets/delineation report'

E Data sheets prepared bY the CorPs:

U Corps navigable waters' study:

El U S Geological Survey Hydrologic Atlas:

n uscs NHD data.

n USGS 8 and 12 digit HUC maps. 
man l:24,000,

. Citation:

Vertical Datum of 1929)

ld visit taken April 9, and 23,2009, January I 8, and April 9' 2012

Previous determination(s), File no. and date ofresponse letter:

Applicable/supporting case law :

Applicable/supporting scientific literature:

Other information (please specifr):

B. ADDITIONAL COMMENTS TO SUppoRT JD: The coordinates of isolared wetland 20 is 37.2712,82,2342 The Russell Fork

River, is located at approximately,37.2427,82,3201, approximately 10 river miles downstream near the town of Haysi'

H
U
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S, Army CorPs of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD) :

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field Office, NAO-2012-01917

Isolated Wetland-21

C. PROJECT LOCATION AND BACKGROUND INFORM'{TION:
State: VA County/parish/borough: Buchanan City:N/A
Center coordinates of site (f aVfáng in degree dlcimal format): Llt' 36.2698" [, Long. 82'2224" W'

Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable V/ater (TNW) into which the aquatic resource flows: Russell Fork

Name of wate it code (HUC): 05070202

IXI Check if areaandlor potentialjurisdictional areas is/are available upon request.

fr õffi ii mitigation sites, disposal sites, etc, . . ) are associated with this action and are recorded on a

different JD form'

D. REVÍEW PERFORMED FOR SITE EVALUATION (CHECKALL THAT APPLY):

l[ Omce (Desk.¡ Determination. Date:

Ë Èr.iã oJ"i.ination. Date(s): Field determination made by staff of D.R. Atlen & Associates on April 9'and23,2009, Januarv 18'

and Aprit 9,2012.

SECTION II: SUMMARY OF FINDINGS
À RHA SECTION IO DETERMINATION OF JURISDICTION'

There [@ ,,navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. f,Requiredl
ln waters subiect to the ebb and flow of the tide.

ö wffi ]i]rr*Lntly used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce'

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

there @ ,,waters of the (J.s.,, within clean water Act (cwA) jurisdiction (as defined by 33 cFR part 328) in the review area lRequirefl

1. Waters of the U'S.
a. Indicate presence ofwaters of u.s. in review area (check all that apply): 1

rectlY or indirectlY into TNVy's

Ws
or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNVy's

isolated wetlands

b.Identify(estimate)sizeofwatersoftheU'S'inthereviewarea:
Non-wetland waters: linear feet: width (ft) and/or acres'

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: EM
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

ñ p;ü;ity jurisdictional waters and/or ùètlan¿s were assessed within the review area and determined to be not jurisdictional'

Explain: hålated wetland 2l is approximatetly 0.003 acres. ft is not connected to waters of the U.S' and is not

considered j urisdictional,

I Boxes checked below shall be supported by completing the appropriate sections in Section III below
, For purposes ofthis form, an Rpw is defined as ã tributary ttiut ¡, not u rNw and that typically flows year-round or has continuous flow at least"seasonalll'

(e,g, typically 3 monúrs).
3 Supporting documentation is presented in Section III.F

E4REGGCT
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SECTION III: CWA ANALYSIS

A. TITIWS AND WETLANDS ADJACENT TO TNWS

TheagencieswillassertjurisdictionoverTNWsandwetlandsadjacenttoTNWs' IftheaquaticresourceisaTN'w,complete

Section III.A,l and Section IILD,1. only; if the aquatic resource is a wetland adjacentto a TNW, complete Sections III'A'l and 2

and Section III'D.1'; otherwise, see Section III'B below'

l. TNW
Identif, TNW:

Summarize rationale supporting determination:

Wetland adjacent to TNW
Summarize iationate supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT \ryETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands' if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

The agencies will assert jurisdiction over non-navigable tributaries of rNWs where the tributaries are "relatively permanent

\ryâters,, (Rpws), i,e. tributaries that typically flow"year-round or have continuous flow at least seasonally (e'g'' typically 3

months). A wedand that directly abuts an Rpw is also jurisdictional, If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section III.D.2. If the aquatic..rour." is a wetland directly abutting a tributary with perennial flow'

skip to Section III'D.4.

t to but that does not directly abut an RPW requires a signifÏcant nexus evaluation. Corps districts and

in the record any available information that documents the existence of a significant nexus between a

utary that is not perennial (and its adjacent wetlands if any) and a traditional navigable tüater, even

thoughasignificantnexusfindingisnotrequiredasamatteroflaw'

is

atributarywithadjacentwetlands,completeSectionlll.B.lfor
n III.B.3 fôr all wetlands adjacent to that tributary, both onsite

and offsite, The determination whether a significant nexus exists is determined in Section III'C below'

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(¡) General Area Conditions:
Watersneq stte' @
Dratnage area: lÍEffi
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) RelationshiP with TNW:

I Tributarv flows directly into TNW.

Ú fri¡ututy flows througi @@ triUutaries before entering TNW'

2.

Project waters are

Project waters are

Project waters are

Project v/aters are

river miles from TNW.
river miles from RPW.

aerial (straight) miles from TNW.
aerial (straight) miles from RPW'

Project waters cross or seÍve as state boundaries. Explain:

Identi! flow route to TNW5:
Tributary stream order, if known:

n Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West
, Flow route can be described by identifling, e g., tributary a, which flows tkough the review area, to flow into tributary b, which then flows into TNW'



(b)

! Maniputated (man-altered)' Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet

Average dePth: feet
Average side sloPes: E@.

Primary tributary substrate composition (check all that apply):

n sltts ! Sands

Surface flow is: Efr@. Characteristics:

Subsurface flow: f@. Explain frndings:

! Oy. (or other) test Performed:

Tributary has (check all that apply):

! eeA and banks

! OUWIr¡6 (check all indicators that apply):

! clear, natural line impressed on the bank

! changes in the character ofsoil

! shelving

! vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

! sediment dePosition

E water staining

! other(list):

! Discontinuous OHWM.7 ExPlain:

! ttre presence oflitter and debris

¡ destruction ofterrestrial vegetation

fl ttre presence of wrack line

n sediment sorting

I scour

! multiple observed or predicted flow events

¡ abrupt change in Plant communitY

! Concrete

n Muck! cobbles

! Bedrock

! Other. Explain:

Tributary condition/stability [e'g., highly eroding, sloughing banks]' Explain:

Presence of run/riffl e/pool complexes, Explain:

Tributary geometry: EM
Tributary gradient (approximate average slope): Vo

(c) Flow:
frlUutury Provides for: f@
Estimate averagenu¡1bl*f fìo* events in teview arealyear: ffiffifl

Describe fìow regime:
Other information on duration and volume:

! Gravel

! Vegetation. TYPeI%o cover"

If factors other than the OHWM were used to determine lateral check all that apply):

I uigtr Tide Line indicated by: l! Mean H

- [ 
"oil 

or scum line along shore objects ! surv

Ei tn. shell or debris dãposits (foreshore) ! physical markings;

E prrvri.A markings/chàracterisrics fl vegetation lines/changes in vegetation types'

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quatity; general watershed characteristics' etc )'

ExPlain:
Identiff specific pollutants, if known:

óA natural 6 the sdiction (e.g., where the streãn temporarily flows undergroun( orwhere

the OHWM pm ere is a bieak in the OHWM that is unrelated to fte waterbody's flow

regime(e'g.thrlookforindicatorsofflowaboveandbelowthebreak'
?lbid



(iv) Biological Characteristics' Channel supports (check all that apply):
' ' 

¡ ñiparian corridor. Characteristics (type, average width):

! Wetlandfringe. Characteristics:

! Habitat for:

! Federally Listed species' Explain hndings:

! Fish/spawn areas. Explain frndings:

Ú Otherènvironmentally-sensitive species Explain hndings:

! Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) PhysicalCharacteristics:
(a) General Wetland Characteristics:

Propel1ies:
Wetland size: acres

Wetland tYPe. ExPlain: .

Wetland qualitY. ExPlain: .

Project wetlands cross or serve as state boundaries' Explain:

Surface flow is: EM
Characteristics:

Subsurface flow: @$. Explain hndings:

n Oy. (or other) test Performed:

Directly abutting
Not directly abutting

! Discrete wetland hydrologic connection, Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

(d)
r miles from TNW'
(straighQ miles from TN'W'

Estimate approximate location of wetland as within th. ffi@ floodplain.

(ii) Chemical Characteristics:
Characterizewetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). ExPlain:

Identif, specific pollutants, if known:

(iii)BiologicalCharacteristics.Wetlandsupports(checkallthatapply):' ' 
! niparian buffer. Characteristics (type, average width): '

! Vegetation type/percent cover. Explain: '

n Habitat for:

I Federally Listed species. Explain findings:

! Fish/spawn areas. Explain hndings:

! Other environmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an¡)-
All wetland(s) being considereä in the cumulative nâlysis: @
Approximatèíy ( 

* 
) acres in total are being considered in the cumulative analysis.

(b)



c.

For each wetland, specif, the following:

Directlv abuts? (YA{) Size (in acres) I)irectlv abuts? (Y/l'{) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristic5 Performed

by any wetlands adjacent to the tributary to determine ifthey cal integrity

of a TNW. For each of the following situations, a significant n its adjacent

wetlands, has more than a speculati-ve or insubstantial effect on a TNW'

Considerations when evaluating significant nexus include, but a y ofthe flow

ofwater in the tributary a and the functions performed by the tributary ând all its adjacent

wetlands, It is not âpprop nt nexus based solely on any specific threshold ofdistance (e'g' between a

tributary and its adjacent tary and the TNW)- similarly, the fact an adjacent wetland lies within or

outside ofa floodplain is n ignificant nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¡ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNV/?

¡ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle suppoft functions for frsh and

other species, ,uðh u, feeding, nesting, ,pu*ning, or rearing young for species that are present in the TNW?

r Does the tributary, in combination with its adjaclent wetlanãs (if any), have the capacity to transfer nutrients and organic carbon that

suppoft downstream foodwebs?
o Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biologicat integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

l. significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TNWs' Explain

frndings of presence o, ut .n". of signifrcant nexus below, based on the tributary itself, then go to Section III'D: '

2, Significant nexus findings for non-RPW and its adjacentwetlands, where the non-RPW flows directly or indirectly into

TNWs. Explain findings"of presence or absence of silnificant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4, Significant nexus findings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT \üATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

l. TN'Ws and Adjacent Wetlands. Check atl that apply and provide size estimates in review area:

I rUWs: linear feet width (ft), Or, acres,

E Wetlands adjacent to TNWs: acres,

2. RPWs that flow directly or indirectly into TNWs'

È }il;;i;. ár ñwJ *nere tributarles typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

U f.i¡ri.rí., ottNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonal lY:

D.



provide estimates forjurisdictional waters in the review area (check all that appty):

t Tributarv waters: linear feet width (ft).

E O,n., nón-wetland waters: acres.

Identify tyPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs'

ili wì..ùo¿y that is not a rÑw or an Rp'w, bur flows directty or indirectly into a TNW, and it has a significant nexus with a

TNV/ is júrisdictional. Data supporting this conclusion is pr< vided at Section III'C,

provide estimates for jurisdictional waters within the review area (check alt that apply):

I Tributary waters: linear feet width (ft).

[l Other non-wetland waters: acres.

IdentifY tYPe(s) of waters:

Wetl indirectlY into TNWs'

E .X';lfütiä'åI}"då.oon¿. provide data and rationale

D.j, above. Provide rationale indicating that wetland is

directlY abutting an RPW:

[l Wetlands directly abutting an RPW where tributaries typically flow "seasonally'" Provide data indicating that tributary is

seasonal in Section IILB and rationale in Section III.D.2, abóve, Provide rationale indicating that wetland is directty

abutting an RPW:

Provide acÍeageestimates forjurisdictional wetlands in the review area: acres.

wetlands adjacen g an RPW that flow directly or indirectly into TNWs'

U 
- 
W"ti^ãïtfr., , brrt *h.n considered in combination with the tributary to which they are adjacent

and with simi ds, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III'C.

Provide acreage estimates forjurisdictional wetlands in the review area: acres.

\iletl \üs tha tlY into TNWs'

U 
' waters, dln combination with the tributary to which they are adjacent and

acent w nexus with a TNW are jurisdictional Data supporting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres'

emains j urisdictional.
f the U.S.," or
gories Presented above (1-6), or

e (see E below).

E. ISOLATED UNTERSTATE OR INTRA-STATEì WATERS, INCLU_DING ISOLATED WETLANDS' THE USE'

JLD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

for recreational or other purposes.

in interstate or foreign coÍlmerce.
tries in interstate commerce.

sSee Footnote # 3.
nlo complete the aralysis refer to the key in Section III D.6 of the Instructional Guidebook'
r0 prior to asserting or declining cwA jurisdiction based solely on this category, corps Districts will elevate the action to corps and EPA HQ for

review consistent ìvith the process described in the CorpdEPÃ Memorandum Regarding CllA Act Jurisdiction Following Rapanos'

3.

4.

5.

6.

1



Identify water body and summarize rationale supporting determination:

provide estimates forjurisdictional waters in the review area (check all that apply):

I tributary waters: linear leet width (ft).

[l Ottter non-wetland waters: acres.

Identifl type(s) of waters: impoundments'

l! Wetlands: acrçs.

F. NON-JURISDTCTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

iJ 
'ìip"Ñt 

i*.tfund, *.r. ur."rr.á within the review area, hese areas did not meet the criteria in the 1987 Corps of Engineers

Wètland Detineation ManuaI and/or appropriate Regional

l$ Review area included isolated waters with no substantial tate (or foreign) comrnerce'

! prior to the Jan 2001 Supreme Court decision in "S eview area would have been regulated based solely on the

"Migratory
m Waters dõ not m exus" standard, where such a finding is required for jurisdiction. Explain:

E ött .r,-1.*ptuin, Isolated wetland 2l has no connection to waters of the Il.S..

provide acreage estimates for non-jurisdictional waters in the review æea, where the sole potential basis ofjurisdiction is the MBR

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:

provide acreageestimates for non-jurisdictional waters in the review areathat do not meet the "significant Nexus" standard' where such

width (ft).

resource:

SECTION IV: DATA SOURCES.

A. SUppoRTING DATA. nata reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and es below):

R or on behatf of the applicant/consultant: Location, JV/OUS .

E n behalfofthe applicanlconsultant'

! offrce does not concur with ¿u,u rnlål)'¿Titntpu:tiïn 
"po't

E Dala sheets prepared bY the CorPs:

l[ Cotps navigable waters' studY:

U U S Geological Survey Hydrologic Atlas:

! uscs NHD data.

! uscs g and 12 digit HUC maps. 
rman t:24,000.
. Citation:

Vertical Datum of 1929)

ld visit taken April 9, and 23,2009, January 18, and Aprit 9,2012'

Previous determination(s). File no. and date ofresponse letter:

Applicable/supporting case law:
Applicable/supporting scientiltc litetature:

Other information (please specifr):

B. Ä,DDITIONAL COMMENTS TO SUppoRT JD: The coordinates of isolared wetland 2l is37.2715,82,2321. The Russell Fork

River, is located at approximately,37.2427,82.320l,approximately l0 river miles downstream near the town of Haysi'

H
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APPROVED JURISDICTIONAL DETERMINATION FORM
U,S, Army CorPs of Engineers

This form should be completed by following the instructions provided in section IV of the JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District' Abingdon Field office' NAO-2012-01917

Isolated Wetland-22

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: VA County/parish/borough: Buchanan City:N/A
Center coordinates of site (lallong in degree decimal format): Lît.i62698" [, Long 82'2224"W'

Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate it Code (HUC): 05070202

lçl Check if area and/or potentiatjurisdictional areas is/are available upon request.

ffi il- ii mitigation siìes, dispósal sites, etc. . . ) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECKALL THAT APPLY):

El Of¡.. (Desk) Determination. Date:

E F,.ùil"*i*tion. Date(s): Field determinarion made by staff of D.R. Alten & Associates on April 9' and23,2009, Ianuary 18'

and Aprit 9,2012.

SECTION II: SUMMARY OF FINDINGS
Ã . nnn sncrroN 10 DETERMINATIoN oF JURISDIcTIoN'

There$@,,navígablewatersoftheu.S."withinRiversandHarborsAct(RHA)jurisdiction(asdefinedby33CFRpart329)inthe
rev iew area. fRequiredl

E Waters subject to the ebb and flow of the tide'

ffi w;;;r; "*;*sently 
used, or have b..n ,..J in the past, or may be susceptible for use to transport interstate or foreign commerce'

ExPlain:

B. CWA SECTION 404 DETERMINATION OF JURISDÍCTION.

There @ ,,waters of the u.s.,, within clean water Act (cv/A) jurisdiction (as defined by 33 cFR parl 328) in the review area fRequiredl

1. Waters of the U'S.
a. Indicate presence ofwaters ofu,s. in review area (check all that apply): I

ectlY or indirectlY into TNWs
Ws

or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b.Identify(estimate)sizeofwatersoftheU'S'inthereviewarea:
Non-wetland waters: linear feet: width (ft) and/or acres'

Wetlands:

c. Limits (boundaries) of jurisdiction based on:ftfiffi
Elevation of established OHWM (if known):

2, Non-regulated waters/wetlands (check if applicable):

iÈ p;?;tl;lly.¡urlsoictlonat watèrs and/or *ètlands iere assessed within the review area and determined to be notiurisdictional'

Explain: Isolated wetland 22 is approximatetly 0.01 acres. It is not connected to waters of the U.S' and is not considered

j urisdictiona l.

r Boxes checked below shall be supported by completing the appropriate sections in Section III below
, For purposes ofthis f.orm, an Rpw is defined as a tributary that is'not a TNW and that typically flows year-round or has continuous flow at leæt"seasonally''

(e g., typicallY 3 months)
t Supporting documentation is presented in Section III.F.
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SECTION III: CWA ANALYSIS

A. TNWs AND WETLANDS ADJACENT TO TNrils

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW' complete

Section III.Ä..1 and Section III.D.1. only; if the aquatic resource is a wetland adjacentto a TNW' complete Sections III'A'1 and 2

and Section III.D.1'; otherwise, see Section ÍII'B below'

L TNW
Identif, TNW:

Summarize rationale supporting determination:

Wetland adjacent to TN\V
Summarize iationale suppofting conclusion that wetland is "adjacent"

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands' if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

The agencies will assert jurisdiction over non-navigable tributaries of rNWs where the tributaries are "relatively permanent

tryaters,, (Rpws), i.e, tributaries that typically flow"year-.ound or hale continuous flow at least seasonally (e'g', typically 3

months). A wetland that direcfly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section IÍI.D.2. If the aquatic r..ou... is a wetland directly abutting a tributary with perennialflow'

skip to Section III.D'4.

A wetland that is adjacent to but that does not directly abut an RPlil requires a significant nexus evaluation. corps districts and

EpA regions will include in the record any available iäformation that doiuments the existence of a significant nexus between a

retatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even

though a sìgnificant nexus linding is not required as a matter of law,

uire additional data to determine if the

the significant nexus evaluation must

å:ä#;'.î' ff il",i.llf lf iilTlil; lil",,
atributarywithadjacentwetlands,completeSectionlll.B,lfor
n III.B.3 fôr all wetlands adjacent to that tributary, both onsite

sts is determined in Section III'C below'

l. characteristics of non-TNWs that flow directly or indirectly into TNW

(D GeneralArea Conditions:
Watersheo s,ze, @
úranagearea: ss
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationshiþ \ryith TNW:

! Tributarv flows directly into TNW.

E r¡uutu.y flows through lM tributaries before entering TNW'

2.

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TNW.
river miles from RPW.
aerial (straight) miles from TNW.
aerial (straight) miles from RPW.

Project waters cross or serve as state boundaries' Explain:

IdentifY flow route to TNW5:
Tributary stream order, if known:

4 Note thât the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional feahrres generally and in the arid

West.
5 Flow route can be described by identif,ing, e g, tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW'



(b)

fl Artificial (man-made)' Explain:

! Manipulated (man-altered)' Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Average dePth: feet
Avera[e sid'e slopes: tfiffi.

Primary tributary substrate composition (check atl that apply):

! sltts ! sands

! Cobbles ! Gravel

! Bedrock ! Vegetation. TypelYo cover"

! Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]' Explain:

Presence of run/riffle/pool complexes. Explain:

Tributary geometry:mM
Tributary gradient (approximate average slope): %

(c) Flow:
ftibut^ry provides for: fþ@
Estimate average number of flow events

Describe flow regime:

Other information on duration and volume:

Surface flow is: EE@. Characteristics:

Subsurface flow: f@. Explain findings:

E Dye (or other) test Performed:

Tributary has (check all that apply):

! ge¿ and banks

! OffWVu (check atl indicators that apply):

! clear, natural line impressed on the bank

! changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

! sediment dePosition

fl water staining

! other(list):

n Discontinuous OHWM.7 ExPlain:

If factors other than the OHWM were used

f Hlgtr Tide Line indicated by:

! oil or scum line along shore objects

! fine shell or debris deposits (foteshore)

! physical markings/characteristics

! tidal gauges

! other(list):

! Concrete

E Muck

inreview area/year:E@

the presence of litter and debris

destruction of terrestrial vegetation

the presence of wrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in Plant communitY

to determine lateral extent of CWA jurisdiction (check all that apply):

$ Mean High Water Mark indicated bY:

! survey to available datum;

fl physical markings;

! vegetation lines/changes in vegetation types.

!!!!
¡
!
n

(iii) Chemical Characteristics:
Characterizetributary (e.g., water color is clear, discolore , oily hlm; water quality; general watershed characteristics, etc')

Explain:
Identify specific pollutants, if known:

6A natural or man-made discontinuity in the OHWM does not necessarily severjurisdiction (e.g., where the strean temporarily flows underground, orwhere

theOHWMhasbeenr.*ou"áÙyderælopmentoragricultrrai practice$. wheréthere.is_abreãkintheOHWMthatisunrelatedtoûrewaterbody'sflow

iegi.e (".g , flow over a rock outcrop or through a Julvert), thä agerrcies witl look for indicators of flow above and below the break'

?Ibid



(iv) Biological Characteristics. Channel supports (check all that apply):
' ' 

! ñiparian corridor. Characteristics (type, average width):

! Wetlandfringe. Characteristics:

¡ Habitat for:
! Federally Listed species. Explain findings:

! Fish/spawn areas' Explain findings:

I Other ãnvironmentally-sensitive species Explain findings:

fl Aquatic/wildlife diversity. Explain findings :

1 Characteristics of wetlands adjacent

(i) PhysicalCharacteristics:

to non-TNW that flow directly or indirectly into TNW

(a) General Wetland Characteristics:
Properties:

Wetland size: acres

Wetland tYPe. ExPlain: .

Wetland qualitY. ExPlain: .

Project wettands cross or serve as state boundaries' Explain:

Surface flow is: EM
Characterist ics:

Subsurface flow: ff@. ExPlain findings:

n Oy" (or other) test Performed i

Directly abutting

! Not directly abutting

I Discrete wetland hydrologic connection.

fl Ecological connection. Explain:

I Separated by berm/barrier' Explain:

Explain:

(d)
r miles from TNW,
(straight) miles from TNW'

Estimate approximate location of wetland as within ttre ffi@ noodplain.

(ii) Chemical Characteristics:
Chancterizewetland system (e.g., water color is clear, brown, oil flrlm on surface; water quality; general watershed

characteristics; etc.). ExPtain:

Identif specihc pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
' ' 

! Riparian buffer. Characteristics (type, average width): '

n Vegetation type/percent cover. Explain: '

¡ Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

Ú Other environmentally-sensitive species Explain findings:

! Aquatic/wildlife diversity' Explain findings:

3. Characteristics ofall wetlands adjacent to the tributary (ifany)
Atl wetland(s) being considered in the cumulative nätysit' @!
Approximateíy ( 

" 
) acres in total are being considered in the cumulative analysis.

(b)

(c)



For each wetland, specif, the following:

Directly abuts? (YAtr) Size (in acres) Directly abuts? (Y/f{) Size (in acres)

c.

Summarizeoverallbiological,chemicalandphysicatfunctionsbeingperformed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics

by aîy wetlands adjacent to the tributary to determine if they

oi a f-ltW. For each of the following situations, a significant n

wetlands' has more than a speculative or insubstantial effect on

Considerations when evaluating significant nexus include, but a

ofwater in the tributary a and the functions performed by the tributary and all its adjacent

wetlands. It is not âpprop nt nexus based sorely on any specific threshold ofdistance (e,g. between a

tributary and its adjacent tary and the TNW). similaily, tne fact an adjacent wetland lies within or

outside óf a floodplain is n ignificant nexus'

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook, Factors to consider include, for example:
f any), have the capacity to carry pollutants or flood waters to

tat and tifecycle supporl functions for fish and

are Present in the TNW?

acity to transfer nutrients and organic carbon that

support downstream foodwebs?

r Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1 significant nexus nindings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TNrüs' Explain

findings of presence or ab-sence of significant nexus below, based on the tributary itself, then go to Section III'D: '

2. Significant nexus findings for non-RpW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs. Explain findings of presence o, uUr.n.. ãirignihcant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. significant nexus ändings for wetlands adjacent to an RPW but that do not directly abut the RPW' Explain frndings of

presence or absence of significant n.*us b.lo*, lased on the tributary in combination with all of its adjacent wetlands' then go to

Section III.D:

4. Signihcant nexus findings for seasonal RPW"

DETERMINATIONS OF JURTSDICTIONAL FINDINGS. THE SUBJECT \üATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

1. TNWs and Adjacent \üetlands. check all that apply and provide size estimates in review area:

El tNWs: linear feet width (ft), Or, acres'

I Wetlands adjacent to TNWs: acres'

2. RP\üs that flow directly or indirectly into TNWs'

I Tributaries of rNWs where tributãries typi.¡rv-no* year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

E r.iùoturí., oirNw where tributaries have continuous flow "seasonally" (e.g.' typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section 1II.B. Provide rationale indicating that tributary flows

seasonallY:

D.



provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft)'

EI Oth., non-wetland waters: acres.

IdentifY tYPe(s) of waters:

Non-RPWs8 that f'low directly or indirectly into TNWs'

I Waterbody that is not a ÑW or an RpW, but flows ãirectly or indirectly into a TNW, and it has a significant nexus with a

- fNW is jírisdictional. Data supporting this conclusion is prr vided at Section III'C'

provide estimates forjurisdictional waters within the review area (check all that apply):

P Tributary waters: linear feet width (ft)'

E Oth"t non-wetland waters: acres.

IdentifY tYPe(s) of waters:

Wetland indirectlY into TNWs'

E *.i as adjacent wetlands'
es typically flow year-round. Provide data and rationale

D.i,'abovå. Provide rationale indicating that wetland is

directlY abutting an RPW:

I wetlands directly abutting an Rpw where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.B and rationale in Section lIl.D.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

provide acreage estimates forjurisdictional wetlands in the review area: acres.

\iletland an RPW that flow directly or indirectly into TN'Ws'

l! Wet but when considered in combination wittrthe tributary to which they are adjacent

and ,, 6uu. u significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs tha tly into TN\W¡'

S wetlands adjacent to such waters, din combination with the tributary to which they are adjacent and

with similarly situated adjacent w nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres'

emains jurisdictional.
f the U.S.," or
gories Presented above (l-6)' or

e (see E below).

INCLUDING TSOLATED \ilETLA'NDS, THE USE'

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

s for recreational or other purposes'

in interstate or foreign conìmerce'

stries in interstate commerce.

ESee Footnote # 3.
tïo .orpl"t the aralysis refer to the key in Section III.D.6 of the Instructional Guidebook'
r0 prior to asserting or declining cwA juris<liction ba.eà solely on this category, corps Districts will elevate the âction to corps and EPA HQ for

review consistent w¡th the p.o.ã.s desc.ibed in the corpstÜp{, Memorøndum Regarrling clvA Act Jurisdiction Following Røpanos'

3.

4.

5.

6.

1



Identify water body and summârize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

lll Tributary waters: linear fleet width (lt).

l! Other non-wetland waters: acres.

Identify type(s) of waters: impoundments'

[l Wetlands: acres.

F. NON-JURISDICTIONALWATERS, INCLUDINGWETLANDS (CHECKALL THAT APPLY):

tj 
'ìf 

p*;*i*.tf*¿. *.." u...rr"ã within the review area, rese areas did not meet the criteria in the 1987 Corps of Engineers

Wèttand Delineation Manual and/or appropriate Regional

l! Review area included isolated waters with no substantial (or foreign) cominefce'

! prior to the Jan 2001 Supreme Court decision in ".S w area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

trl Waters do not meet the .,Significani Nexus" standard, where such a finding is required for jurisdiction. Explain:

Ë ö,fr.r, f .-piain, if not .ouJ..d above): Isolated wetland 22 has no connection to waters of the U'S"

provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofiurisdiction is the MBR

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

width (ft).

esource:

provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "significant Nexus" standard, where such

width (ft).

resource:

sÍ'cTIoN IV: DATA SOURCES.

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case hle and' where checked

and

B applicant/consultant: Location' JV/OUS '

E icant/consultant'

! Of¡ce does not concur with data sheets/delineation report'

E Data sheets prePared bY the CorPs:

U Corps navigable waters' studY:

E U S, Geotogical Survey Hydrologic Atlas:

n uscs NHD data,

¡ usGS 8 and 12 digit HUC maps. 
rman l:24,000.
. Citation:

Veftical Datum of 1929)

ld visittaken April 9, and23,2009, January 18, and April 9'2012'

Prevlous determination(s). File no. and date ofresponse letter:

Applicabte/supporting case law:

Applicable/supporting scientihc I iterature :

Other information (please specifr):

B. ADDITIONALCOMMENTSTOSUPPORTJD: Thecoordinatesofisolaredwetland22is3T,2T5S'82,2275' TheRussellFork

River, is located at approximately , 37 .2427 , 82.3201, approximately l0 river miles downstream near the town of Haysi'

U

H
E
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APPROVED JURISDICTIONAL DETERMIN,A'TION FORM

U.S, Army CorPs of Engineers

This form should be completed by fouowing the instructions provided in Section IV of the JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRIçT 9FFICE, FILE NAME, AND NUMBER: usACE Norfolk District, Abingdon Field oflice, NAo-2012-01917

Isolated Wetland-23

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: VA County/parish/borough: Buchanan Cify:N/A

Center coordinates of site (latlfóng in Oegr.e ðeci.al format): Lat. a6 2698" [, Long' 82'2224" W'
Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Cteek

Name of nearest Traditional Navigable V/ater (TNW) into which the aquatic re source flows: Russell Fork

Name of wate it Code (HUC): 05070202'6"-ôt".f.,f 
areaandlor potential jurisdictional areas is/are available upon request'

t¡l Check if mitigation siies, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUÄTION (CHECK ALL THAT APPLY):

l[ Omce (Desk) Determination. Date:

E r,iet¿ Determination. Date(s): Fietd determination made by staff of D.R. Allen & Associates on April 9,and23' 2009' January 18'

and April 9,2012.

SECTION II: SUMMARY OF FINDINÇS 
- _ _

A. RHA SECTION IO DETERMINATION OF JURISDICTION.

There@,,navigablewatersoftheus."withinRiversandHarborsAct(RHA)jurisdiction(asdefinedby33cFRpart329)inthe
review area. l,Requirefl

U Waters subject to the ebb and flow of the tide'

ffi w;;;; ;";r"sently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce'

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION'

There [@@ 
,,waters of the u.s.,' within clean water Act (cwA) jurisdiction (as defined by 33 cFR part 328) in the review atea' lRequiredf

l. Waters of the U'S.
a. Indicate presence ofwaters ofu,s. in review area (check all that apply): t

rectlY or indirectlY into TNWs
Ws

or indirectlY into TNWs
s that flow directty or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b. Identify (estimate) size of waters of the U'S' in the review area:

Non-wetland waters: linear feet: width (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: EEM
Elevation of estabtished OHWM (if known):

2, Non-regulated waters/wetlands (check if applicable):

fr eoËntially jurisdictional waters and/or wetlands were assessed

Explain: isolated wetland 23 is approximatetly 0'01 acres' It
j urisdictional.

within the review area and determined to be notjurisdictional'

is not connected to waters ofthe U.S' and is not considered

I Boxes checked below shall be supported by completing tre appropriate sections in Section III below

, For purposes ofthis form, an Rpw is defined * à tributury thåt is not a TNw and that typically flows year-round or has continuous flow at least"seasonally'

(e.g, typicallY 3 months)j 
Supporting documentation is presented in Section III F
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SECTION III: CWA,{NÄLYSß

A. TIrlWs AND WETLANDS ADJACENT TO TNWs

Theagencieswill assertjurisdictionoverTNWsandwetlandsadjacenttoTNWs' IftheaquaticresourceisaTNW'complete

section IILA.1 and section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete sections III'A'1 and 2

and Section III.D'1.; otherwise, see Section III'B below'

I. TNW
Identif TNW:

Summarize rationale supporting determination :

2. Wetland adjacent to TNW
Summarize iationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT \ryETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurìsdiction established under Rapanos have been met'

assert jurisdiction e tributar ri ent

i.e' tributaries tha r-round o s

nd that directly ab jurisdicti ¡ ound

skip to Section III' resource ¡ t ow'

skip to Section ÍII.D.4'

A wefland that is adjacent to but that does not directly abut an RPW requires a signi{icant nexus evaluation. corps districts and

EpA regions will include in the record any available information that documents the existence of a significant nexus between a

relatively permanent tributary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable water' even

though a sìgnificant nexus finding is not required as a matter of law.

is

atributarywithadjacentwetlands,completeSectionlll'B.1for
n III.B.3 fär all wetiands adjacent to that tributary, both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III'C below'

l. characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
-Watersneo stze, @
Drainage area: ffi
Average annual rainfall: inches

Average annual snowfall: inches

(ii) PhYsicalCharacteristics:
(a)

into TNW.

f,@fl triuutaries before entering TNW'

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TNW.
river miles from RPW.
aerial (straight) miles from TNW,

aerial (straight) miles from RPW.

ProJect waters cross or serve as state boundaries' Explain:

IdentifY flow route to TNW5:
Ttibutary stream order, if known:

a Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.j 
Flow route can be described by identifying, e g,, tributary a, which flows through the review area, to flow into tributary b, which then flows into TN'w



Tributary is: Natural
Artificial (man-made). ExPlain:

! Manipulated (man-altered)' Exptain:

Tributary properties with respect to top of bank (estimate):

Average width: feet

Average dePth: feet
Averale side slopes: rc@S.

tributary substrate composition (check all that apply):

Silts ! Sands

Cobbles E Gravel

Bedrock ! Vegetation ' Typel%;o cover:

Other. Explain:

Primary
n
n
tr!

! Concrete

n Muck

Tributary ', highly eroding, sloughing banksl' Explain:

Presence lexes. ExPlain:

Tributary
Tributary average sloPe): %

(c) Flow:
f.iUututy provides for: f@
Estimate avera5e number of flow events inreview arealyear:tft@

Describe flow regime:
Other information on duration and volume:

Surface flow is: EþEE. Characteristics:

Subsurface flow: l[@. Explain findings:

! Oy. (or other) test Performed:

Tributary has (check all that apply):

! eeO and banks

n OHWtr¡6 (check all indicators that apply):

! clear, natural line impressed on the bank

! changes in the character ofsoil
I shelving

I vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

n sediment dePosition

n water staining

! othet(list):

! Discontinuous OHWM.7 ExPlain:

the presence of litter and debris

destruction of terrestrial vegetation

the presence of wrack line

sediment sorting
scour
multiple observed or predicted flow events

abrupt change in Plant communitY

n
n
tr!!
¡
¡

If factors other than the OHWM were used to determi check all that apply):
-. 

E High Tide Line indicated bY: U
! oil or scum line along shore objects

I nn. shell or debris dãposits (foreshore) ! physical markings;

Ei physicat markings/châracteristics ! vegetation lines/changes in vegetation types'

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterízetributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics' etc )'

Explain:
Identifl specifrc pollutants, if known:

óA natural o the OHWM do jurisdiction (e.g., where the strean temporarily flows underground, or where

the oHwM pment or agric ê there is a uìei*t in the oHWM that is unrelated to üre waterbody's flow

regime (e.g. ìhrough a culv look for indicators of flow above and below the break'

?Ibid.



(iv)BiologicalCharacteristics.Channelsupports(checkallthatapply):' ' n ñiparian corridor. Characteristics (type, average width):

tr Wetland fringe. Characteristics:

! Habitat for:

fl Federally Listed species. Explain findings:

! FisVspawn areas. Explain hndings:

I Otherìnvironmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity Explain findings:

2. Characteristics of wetlands adjacent to non-TN-W that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:

ProPerties:
Wetland size : acres

Wetland tYPe. ExPlain: .

Wetland qualitY. ExPlain: '

Project wetlands .io.t ot serve as state boundæies' Explain:

Surface flow is: e@
Characteristics:

Subsurface flow: f@. Explain findings:

fl Oy" (or other) test Performed:

! Directly abutting

fl Not directly abutting

(b)

(c)

(d)

(ii)

! Discrete wetland hydrologic connection.

! Ecological connection. ExPlain:

n Separated by berm/barrier. Explain:

Chem ical Characteristics:
Characterize wetland system (e.g., water color is clear,

characteristics; etc.)' ExPlain:

Identify speciflrc pollutants, if known:

Explain:

brown, oil fÏlm on surface; water quality; general watershed

(iii) Biological Characteristics. Wetland supports (check all that apply):
' ' 

¡ ñiparian buffer. Characteristics (type, average width): '

! Vegetation type/percent cover. Explain: '

! Habitat for:

fl Federally Listed species. Exptain hndings:

! Fish/spawn areas. Explain findings:

n Otherinvironmentally-sensitive species Explain findings:

! Aquatic/wildlife diversity. Explain hndings:

3. Characteristics of all wetlands adjacent to the tributary (if an$-
All wetland(s) being considerå itt tht cumulative anãlysis: &@
ApproximatèÍy ( " 

) acres in total are being considered in the cumulative analysis.



For each wetland, specifl the following:

Directly abuts? (YAtr) Size (in acres) Directlv abuts? (Y/N) Size (in acres)

c.

Summarize overalt biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATTON

A significant nexus analysis will assess the flow characteristics performed

by any wetlands adjacent to the tributary to determine ifthey cal integrity

of a TNW, For each of the following situations, a significant n its adjacent

wetlands, has more than a speculative or insubstantial effect on a TNW'

Considerations when evaluating significant nexus include, but a of the flow

ofwater in the tributary a and the functions performed by the tributary and all its adjacent

wetlands. It is not approp nt nexus based solely on any specific threshold of distance (e'g' between a

tributary and its adjacent tary and the TNW). Similarly, the fact an adjacent wetland lies within or

outside óf a floodplain is n ignificant nexus'

Draw connections between the features documented and the effects on the TflW' as identified ln the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

r Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduc rs te

¡ Does the tributary, ds (i tat and lifecycte support functions for fish and

other species, such g yo are present in the TNW?

. Does the tributary, ds (i acity to transfer nutrients and organic carbon that

suppoft downstream foodwebs?
. Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical' chemical, or

biological integritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

l. significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TN'ws' Explain

findings ofpresence o, ub"..n". ofsignificant nexus below, based on the tributary itself, then go to Section III D: '

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs. Explain findings of presence o. absence oirigoin.unt nexus úelow,based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW' Explain frndings of

presence or absence ofsignificant nexus below, based on the tributary in combination with all ofits adjacent wetlands, then go to

Section III.D:

4, Significant nexus findings for seasonal RPW.'

DETERMINA.TIONS OF JURISDTCTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT APPLY):

l. TNWs and Adjacent wetlands. check all that appty and provide size estimates in review area:

lf TNWs: Iinear feet width (ft), Or' acres'

fl Wetlands a jacent to TNWs: acres'

2. RPWs that flow directly or indirectly into TNWs'

in iil;;i.; ár ñw, *rr.re triburáries rypicaily flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

E rriùuturí.. oirNw where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonallY:

D.



provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributarv waters: linear feet width (ft)'

ñ Otn.t nón-wetland waters: acres.

Identify tYPe(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs'

I Waterbody that is not a TÑW or an RpVy', but flows directly or indirectly into a TNW, and it has a significant nexus with a

- tNW is júrisdictional. Data supporting this conclusion is prc vided at Section III.C.

provide estimates for jurisdictional waters within the review area (check all that apply):

S Tributary waters: linear feet width (ft).

I Other non-wetland waters: acres

Identifl tYPe(s) of waters:

Wetland indirectlY into TNWs'

E W"t as adjacent wetlands'
es typically flow year-round. Provide data and rationale

D.2,^abovè. Provide rationale indicating that wetland is

directlY abutting an RPW:

[ 'wetlands directly abutting an Rpw where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section IILB and rationale in Section lll.D:2,abóve. Provide rationale indicating that wetland is directly

abutting an RPW:

Provide acÍeageestimates forjurisdictional wetlands in the review area: acres.

rùett RPW that flow directly or indirectly into TNWs'

üi' when considered in combination with the tributary to which they are adjacent

ave a signihcant nexus with a TN'W are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

provide acreage estimates forjurisdictional wetlands in the review area: acres.

Wetl Ws tha Y into TNrils'

E 
" j** *:*rn'r#':iJÏ:.ï'1,ïï."';ï äläi.li"'"ffi;1i?ï* 

*o

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres'

emains jurisdictional.
f the U.S.," or
gories Presented above (1-6)' or

e (see E below).

INCLUDTNG ISOLATED \ilETLANDS, THE USE'

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

for recreational or other purposes'

in interstate or foreign cornmerce'

tries in interstate commerce.

ESee Footnote # 3.

'fì "oÃpl.t" 
the aralysis referto the key in Section III.D.6 ofthe Instructional Guidebook

r0 prior to asserting or declining CWA jurisdiction based solety on this category, corps D¡stricts will elevate the action to Corps and EPA HQ for

review consistent with the p.ocãs. desc.ibed in the corpslÛpÃ Memorandum Regartting cÚYA Act Jurisdiction Following Rtpanos'

3.

4.

5.

6.

1



Identify water body and summarize rationale supporting determination:

provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary walers: linear feet \À'idth (f0'

P Other non-wetland waters: acres.

Identify type(s) of waters: impoundments'

ll Wetlands: acres'

F. NON-JURISDTCTIONAL \ryATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

E If potential wetlands *... urr..r.d within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wèttan¿ Delineation Manual and/or appropriate Regional Supplements,

E n."ì.* area included isolated waters with no substantial nexus to interstate (or foreign) conìmerce'

n prior to the Jan 2001 Supreme Court decision in"SIIANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR)'
ff, Waters do not meet the "sigiificant Nexus" standard, where such a hnding is required for jurisdiction' Explain:

Ë öü;;i;;piãi",-ir*,.ou.i.d above): Isotated wetland 23 has no connection to waters of the u's"

provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MRR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterfoiirrigated agriculture), using bestprofessional

width (ft).

esource:

e\ry area that do not meet the ..Signiflrcant Nexus,,standard, where such

width (ft).

resource:

s['.cTIoN lV: DATA SOURCES.

A. SUppoRTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

plicant/consultant: Location, JWOIIS'
anVconsultant,

Data sheets prepared bY the CorPs:

Corps navigable waters' studY:

U.S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

I USCS 8 and 12 digit HUC maPs'

US. Geological Survey map(s). Cite scale & quad name: Harman l:24'000'

USDA Natural Resources Conservation Service Soil Survey' Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA,/FIRM maps:

iOO-y.* Floodplàin Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):^ "- -"---' 
ã. -X o,t.. (Name & Date): Site photos from held visit taken April 9, and 23,2009, January l8 and April 9,2012'

Previous determination(s). File no. and date of response letter:

Applicable/supPorting case law:

Applicable/supporting scientiflrc literature:

Other information (please specif,):

B. ADDITIONAL COMMENTS TO SUppoRT JD: The coordinates of isolated wetland 23 is3'7,2757'82.2256, The Russell Fork

River, is located at approximate iy,37.2427,823201, approximately l0 river miles downstream near the town of Haysi'

E
E
U

EI
trI
H

H
B
ü
H
E
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APPROVED JURISDICTIONAL DETERMINATION FORM

U.S, Army CorPs of Engineers

This form should be completed by following the instructions provided in section IV ofthe JD Form Instructional Guidebook'

OVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District' Abingdon Field office' NAO-2012-01917

fsolated Wetland-24

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: VA County/parish/borough: Buchanan City:N/A

centercoordinaresof site(lavlongindegreedeciÃaLformat)i Lar.i6.2698"[l,Long.82'2224'ffi
Universal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable water (TNW) into which the aquatic resource flows: Russell Fork

Name of wate 2

H 
'ðú;ili¡ 

sdictional areas is/are available upon request'

E Check if sites, etc...) are associated with this action and are recorded on a

different JD form.

D.REvIEwPERFORMEDFoRSITEEVALUATION(cHEcKALLTHATAPPLY):
I Olnce (Desk) Determination. Dale:

X r.let¿ Determination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9,and23' 2009' January 18'

and April 9,2012.

SECTION If: SUMMARY OF FINDINÇ$ -- -¡" NTT¡ SNCNOX 10 DETERMINA'TION OF JURISDICTION.

There@,,navigablewatersoftheu.s."withinRiversandHarborsAct(RHA)jurisdiction(asdefinedby33cFRpart329)inthe
review area. lRequirefl

l! Waters subject to the ebb and flow of the tide'

E waters are presently used, or have been ur.J ln tt',. past, or may be susceptible for use to transport interstate or foreign commerce'

Explain:

B. CWA SECTÍON 404 DETERMINATION OF JURISDICTION'

There S@ ,,waters of the (J.s.,, within clean water Act (CWA) jurisdiction (as defined by 33 cFR part 328) in the review area fRequiredl

1 Waters of the U'S.
a. Indicate presence ofwaters of U,S, in review area (check all that apply): I

rectlY or indirectlY into TNWs
Ws

or indirectlY into TNWs
s that flow directly or indirectly into TNWs

or indirectlY into TNWs

isolated wetlands

b'Identify(estimate)sizeofwatersoftheU,S.inthereviewarea:
Non-wètland waters: linear feet: width (ft) and/or acres'

Wetlands:

c. Limits (boundaries) of jurisdiction based on: Etãffit
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

id p;?;"ii^ily jurisdictionat watèrs and/or wetlands were assessed within the review

Explain:Isolatedwetland24isapproximatetly0.35acres'Itisnotconnected
j urisdictional.

I Boxes checked below shalI be sqported by completing the appropriate sections in Section III below'

, For purposes ofthis form, an Rpw is defined as ã tributary ir'ruti. not a TNW and that typicatly flows year-round or has continuous flow at least"seasonally''

(e g., typicallY 3 monfis).
ì S-uppôrting àocumentation is presented in Section III F

area and determined to be notjurisdictional.
to waters of the U.S' and is not considered

E4REGGCT
Typewritten Text
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SECTION III: CWA AN,A.LYSIS

Ä. TNWs AND WETLANDS ADJACENT TO TNWs

TheagencieswillassertjurisdictionoverTNWsandwetlandsadjacenttoTNWs' IftheaquaticresourceisaTNW'complete

Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III'A'I and 2

and Section III'D.1'; otherwise, see Section III'B below'

1. TNW
IdentilY TNW:

Summarize rationale supporting determination :

2. Wetland adjacent to TNW
Summarize rationale supporti ng conclusion that wetland is ..adj acent,' :

B. CHARACTERISTICS oF TRIBUTARY (THAT IS NoT A TNw) AND ITs ADJACENT \ryETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards for jurisdiction established under Rapanos have been met'

The agencies will e tributar ent

waterJ" (RPWs), r-round o

months). A wetra jlr^Îi:':: :ii'
(perennial) flow, resource I

skip to Section III.D.4.

t to but that does not directly abut an RP\il requires a significant nexus evaluation' corps districts and

in the record any available information that documents the existence ofa significant nexus between a

utary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable water' even

s finding is not required as a matter of law'

and offsite. The determination whether a significant nexus exists is determined in Section III'C below'

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watersneq stte, ffi
úratnage area' EEE|I
Average annual rainfall: inches

Average annual snowfall: inches

(ii) PhYsical Characteristics:
(a) 

into TNtr'.
f@ tritutaries before entering TNW'

Project waters are

Project waters are

Project waters are

Project waters are

river miles from TNW.
river miles from RPW.
aeriat (straight) miles from TNW'
aerial (straight) miles from RPW.

ProJect waters cross or serve as state boundaries' Explain:

Identiff flow route to TNVy's:

Tributary stream order, if known:

I Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.j 
Flow route can be described by identif,ing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW



(b)

! Manipulated (man-altered)' Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet
Average dePth: feet
Average side stopes: E[@Í'

Primary tributary substrate composition (check all that apply):

Ú sitts ! sands ! Concrete

! Muck! cobbles

n Bedrock

! Other. Explain:

Tributary condition/stability [e'g., highly eroding, sloughing banks]' Explatn:

Presence of run/riffle/pool complexes. Explain:

Trrbutary geometry: EM
Tributary gradient (approximate average slope): %

(c) Flow:
f¡¡uta.y provides for: fþ@
Estimate average nu*bãîilflo* events in review arealyear: tEffi

Describe flow regime:

! Gravel

! Vegetation. TYPeI%o cover'.

Other information on duration and volume:

Surface flow is: EM$' Characteristics:

Subsurface flow: fþ@. Explain findings:

! Oy. (or other) test Performed

Tributary has (check all that apply):

! eed and banks

n OUWtr¡6 (check all indicators that apply):

! clear, natural line impressed on the bank

! changes in the character of soil

! shelving

! vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

! sediment dePosition

! water staining

! other(list):

! Discontinuous OHWM.? ExPlain:

the presence of litter and debris

destruction of terrestrial vegetation

the presence of wrack line

sediment sorting
scour
multiple observed or predicted flow events

abrupt change in Plant communitY

!
n
!!!!!

If factors other than the OHWM were used to determine lateral check all that apply):

S Higtr Tide Line indicated by: p uean u
- ! -oil 

or scum line along shore objects n surv

E ¡n. shell or debris dãposits (foieshore) E physical markings;

E physical markings/chåracteristics ! vegetation lines/changes in vegetation types,

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oity film; watet quality; general watershed characteristics, etc')

Explain:
Identifl specific pollutants, if known:

6A natural or man-made discontinuity in the oHWM does not necessarily sever jurisdìction (e g., where the strern temporarity flows undergtound, or where

the 6HWM has been removed by derrlopment or agricutnrraì practiceÐ' wheré there is a breãk in the OHWM that is unrel ated to dre waterbody's flow

regime (e.g., flow over a rock oicrop orihrough a c-ulvert), thà agerrcies will look for indicators offlow above and below the break

7tbid.



(iv)BiologicalCharacteristics'Channelsupports(checkallthatapply):' ' ! ñiparian corridor. Characteristics (type, average width):

! Wetland fringe. Characteristics:

fl Habitat for:

! Federalty Listed species. Explain findings:

! Fish/spawn areas. Explain hndings:

E Otne. .nuitonmentally'sensitive species' Explain findings:

! Aquatic/wildlife diversity' Explain findings:

2, characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) PhysicalCharacteristics:
(a) General Wetland Characteristics:

ProPerties:
Wetland size: acres

Wetland tYPe. ExPlain: '

Wetland qualitY. ExPlain: '

Project wetlands .iott o' serve as state boundaries Explain:

Surface flow is: rc@
Characteristics:

Subsurface flow: ffiffi. ExPlain findings:

n Oy. (or other) test Performed:

¡ Directly abutting

E Not directly abutting
Explain:

(b)

(c)

! Discrete wetland hydrologic connection.

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

(d) 
r miles from TNW'
(straight) miles from TNW'

Estimate approximate location of wetland as within the fft@ floodplain'

(ii) Chemical Characteristics:
characterize *.tranã sjstem (e.g., water color is clear, brown, oil film on surface; water quality; general watershed

characteristics; etc.). ExPlain:

Identify specific pollutants, if known:

(iii) Biological Characteristics' \iletland supports (check all that apply):
' ' ! ñiparian buffer. Characteristics (type, average width): '

tr Vegetation type/percent cover. Explain: '

¡ Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

n Otherìnvironmentally-sensitive species' Explain findings:

! Aquatic/wildlife diversity Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an$--
All wetland(s) being considerå in th. cumulative nãlysis: EEE
Approximateíy ( " 

) acres in total are being considered in the cumulative analysis'



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (YAJ) Size (in acres)

c.

Summarizeoverallbiotogical,chemicalandphysicalfunctionsbeingperformed:

SIGNIFTCANT NEXUS DETERMINATÍ ON

A significant nexus analysis will assess the flow characteristics

by aîy wetlands adjacent to the tributary to determine if they

oi a f-NW. For each of the following situations, a significant n

ons performed by the tributary and all its adjacent

solely on any specific threshold ofdistance (e'g' between a

NW). Simila;ly, the fact an adjacent wetland lies within or

exus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:
fany), have the capacity to carry pollutants or flood waters to

tat and tifecycle support functions for fish and

are present in the TNW?
acity to transfer nutrients and organic carbon that

support downstream foodwebs?
. Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical' or

biological lntegritY of the TNW?

Note: the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

' 
significant nexus findings for non-Rpw that has no adjacent wetlands and flows directly or indirectly into TNWs' Explain

findings ofpresence o1. ub"r"n.. ofsignificant nexus below, based on the tributary itself, then go to Section III'D: '

2, Significant nexus findings for non-RpW and its adjacent wetlands, where the non-RPW flows directly or indirectly into

TNWs. Explain findings of presence o, utr.n.. oirþnificant nexus below, based on the tributary in combination with all of its

a jacent wetlands, then go to Section III'D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RP\il' Explain findings of

presence or absence of sifnificant nexus belõw, based on the tributary in combination with all of its adjacent wetlands' then go to

Section III.D:

4. Significant nexus frndings for seasonal RPW"

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERSMETLANDS ARE (CHECK ALL

TH,{T APPLY):

l. TNWs and Adjacent \iletlands. check all that apply and provide size estimates in review area:

[l tNWs: linear feet width (ft), Or, acres'

lf, Wetlands adjacent to TNWs: acres'

2. RPrÙs that flow directly or indirectly into TNWs'
g Tributaries of rNWs where tributãries typi"utiy-no* year-round are jurisdictional. Provide data and rationale indicating that

tributary is Perennial:

U rriùriu.i., oirNw where tributaries have continuous flow "seasonatly" (e.g., typically three months each year) are

jurisdictionat. Data supporting this conclusion is provided at Section 1II.B.-Provide rationale indicating that tributary flows

seasonallY:

D.



Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributarv waters: linear feet width (ft)'

ã orn.t nón-wetland waters: acres'

Identif tYPe(s) of waters:

Non-RPWsB that flow dir
f waterbody that is not irectly or indirectly into a TNW, and it has a signihcant nexus with a

- tNW is jírisdictional n is provided at Section III C'

provide estimates for jurisdictional waters within the review area (check all that apply):

I Tributary waters: linear feet width (ft)'

I Oth", non-wetland waters: acres'

IdentifY tYPe(s) of waters:

Wetland indirectlY into TNWs'

U 
- 
w;, as adjacent wetlands'

U es typically flow year-round. Provide data and rationale

D.á'above . Provide rationale indicating that wetland is

directlY abutting an RPW:

ll Wetlands directly abutting an Rp,W wheretributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in section III.B and rationale in Section lrr.ó.2, above. Provide rationale indicating that wetland is directly

abutting an RPW:

provide acreage estimates forjurisdictional wetlands in the review area: acres'

Wetl g an

E , Uut o which theY are adjacent

al. Data suPPorting this
ds' h

conclusion is provided at Section III C'

Provide acfeage estimates forjurisdictional wetlands in the review area: acres.

Wetl Ws that flow Y into TNWs'

E waters, and n ln combination with the tributary to which they are adjacent and

acent wetland nexus with a TNW are jurisdiction al' Data supporting this

conclusion is provided at Section III'C'

Provide estimates forjurisdictional wetlands in the review area: acres'

emains jurisdictional.
f the U.S,," or
gories Presented above (1-6), or

e (see E below).

INCLUDING ISOLATED WETLANDS, THE USE'

AFFECT INTERSTATE COMMERCE, INCLUDING ANY

for recreational or other purposes'

in interstate or foreign coÍìmerce'

tries in interstate commerce'

sSee Footnote # 3.
t fì."rpf"t. the aralysis refer to the key in Section III.D.6 ofthe Instructional Guidebook'

10 prior to asserting or declining cwA jurisdiction nasea sãtety on this category, corps Districts will elevate the action to corps and EPA HQ for

review consistent with the procã.. de.ciibed in the corps/EPA Me morandum Regarding cll/A Act ru¡ßdiction Following Rapanos'

3.

5.

6.

1



Identify water body and summarize rationale supporting determination:

provide estimates forjurisdictional waters in the review area (check alt that apply):

f,l Tributary waters: linear fleet width (fÐ'

I Ottt., non-wetland waters: acres'

Identify type(s) of waters: impoundments'

I Wetlands: acres.

F. NON-JURISDTCTIONALWATERS, INCLUDING WETLANDS (CHECKALL THAT APPLY):

I If potential wetlands were assessed within the review area, these areas did not meet the criteria in the I 987 Corps of Engineers

- wèttand Delineation Manual and/or appropriate Regional Supplements.

EJ Re;i;w area included isolated waters wìth no substantial nexus to interstate (or foreign) cornmerce'

n prior to the Jan 2001 Supreme court decision in"swANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR)'

Ll waters ¿o not ...t tl,e ,.slgiincant Nexus" standard, where such a finding is required for ju-risdiction' Explain:

Ë ðd;i;piãi",'ir"",.on.i.d above): Isotated wetland 24 has no connection to waters of the u's"

provide acre*geestimates for non-jurisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MRR

factors (i.e., presence ofmigratory birds, presence ofendangered species, use ofwaterfoiirrigated agriculture), using bestprofessional

width (ft).

esource:

ewareathatdonotmeetthe..SignificantNexus,,standard,wheresuch

width (ft).

resource:

SECTIONIV: DATA SOURCES.

A. suppoRTING DA.TA. Data reviewed for JD (check all that apply - checked items shall be include'd in case hle and, where checked

plicanlconsultant: Location' JWOUS'
antlconsultant.

Data sheets PrePared bY the CorPs:

Corps navigable waters' studY:

U.S. Geological Survey Hydrologic Atlas:

! uscs NHD data.

I uscs 8 and 12

ilS. Geological Su scale & quad name: Harman l:24'000'

USDA Natural Res ion Service Soil Survey' Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA/FIRM maPs:

1gò-year Floodptäin Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):

or I other (¡.{ame & Date): Site photos from freld visit taken April 9, and23,2009, January l8 and April 9'2012

Previous determination(s). File no. and date of response letter:

Appl icable/supporting case Iaw:

Appli cable/supporting scientifrc literature:

Other information (please specifr) :

B. ADDÍTT0NAL COMMENTS TO SUppoRT JD: The coordinates of isolated wetland 24 is37,2632'82'2151. The Russell Fork

River, is located at approximate ly, 37 .2427 , 82 3201, approximately l0 river mile s downstream near the town of Haysi'

H

B

H
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E
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV ofthe JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COUTT,NTTOX NATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: USACE Norfolk District, Abingdon Field OffÏce, NAO-2012-01917

lsolated \iletland-25

C. PROJECT LOCATION AND BACKGROUND IIT{FORMATION:
State: VA County/parish/borough:Buchanan City:N/A
center coordinates of site (latllong in degree decimal format): L,at.36.2698" N, lnng. 82.2224"W.

Uni versal Transverse Mercator:

Name of nearest waterbody: Barts Lick Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Russell Fork

Name of watershed or Hydrologic Unit Code (HUC): 05070202

tr Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

E Check if othèr sitãs (e.g., offsite mitigation sites, disposal sites, etc. . .) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

E Ot¡ce (Desk) Determination. Date:

Ei pi"l¿ Dìtermination. Date(s): Field determination made by staff of D.R. Allen & Associates on April 9,and23,2009, January 18,

and April 9,2012.

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION IO DETERMINATION OF JURISDICTION.

There Are no "navigable w*aters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the

review area. lRequirefl
fl Waters subject to the ebb and flow of the tide'

fi Waters are"presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION'

There Are no,,waters of the U.5." within Clean Water Act (CWA) jwisdiction (as defined by 33 CFR part 328) in the review area. lRequiredl

1. Waters of the U.S.
a. Indicate presence ofwaters ofU.S' in review area (check all that apply): I

t] TNWs, including territorial seas

tr Wetlands adjacent to TNWs

tr Relatively permanent waters2 (RPWÐ that flow directly or indirectly into TNWs

tr Non-RPWs that flow directly or indirectly into TNWs

tr Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands a-djacent to but not directly abutting RPWs that flow directly or indirectly into TNWs

tr Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

E Impoundmentsofjurisdictionalwaters
tr Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U'S. in the review area:

Non-wetland waters: lineat feet: width (ft) and/or acres.

Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: Pick List
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable) :l
Et po;entially jurisdictional watèrs and/or wètlands were assessed within the review area and determined to be not jurisdictional.

Explain: irólnt"¿ wefland 25 is approximatetly 0.06 acres. It is not connected to waters of the U.S' and is not considered

.iurisdictional.

I Boxes checked below shall be supported by completing the appropriate sections in Section lll below.
, F;r-;;.p..;. ofthis form, an RpW is defined as à tributary túaì is not a TNW and that typically flows year-round ol has continuous flow at least "seasonally"

(e.g., typically 3 months).
I Supporting docurnentation is presented in Section IIì.F.

E4REGGCT
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SECTION llt: CWA ANALYSIS

A. TNWS AND WETLANDS ADJACENT TO TNWS

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TflWs. If the aquatic resource is a TN\il' complete

Section III.A.I and Secti,on IfI.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2

and Section III.D.l.; otherwise, see Section III.B below'

1. TNW
Identify TNW:

Summarize rationale supportin g determination :

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is "adjacent":

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT \ilETLANDS (IF ANÐ¡

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps

determine whether or not the standards forjurisdiction established under Rapanoshave been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are rrrelatively permanent

waterã,' (RpWs), i.e. fiËutaries that typically flow year-round or have continuous flow at least seasonally (e'g, typically 3

months). A wefland that direcfly abutiãn RpW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round

(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,

skip to Section III.D'4.

A wefland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and

EpA regions will inciude in the record any available information that documents the existence of a significant nexus between a

relativeiy permanent tributary that is not perennial (and its adjacent wetlands ifany) and a traditional navigable water, even

though a significant nexus fÌnding is not required as a matter of law'

If the waterbodya is not an RpW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the

waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must

consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for

analytical purposes, ih" t.ibotu.y and all of its adjacent wetlands is used whether the review area identified in the JD request is

the tributary, ãr iß adjacent wetiands, or both. lfthe JD covers a tributary with adjacent wetlands, complete Section III.B.I for

the tributary, Section itt.s.Z to. any onsite wetlands, and Section III.B3 for all wetlands adjacent to that tributary' both onsite

and offsite. The determination whether a significant nexus exists is determined in Section III'C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: acres
Drainage area: acres
Average annual rainfall: inches

Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:

! tributary f'lows directly into TNW'
! tributary flows through Pick List tributaries before entering TNW'

Project waters are Pick List river miles ÍÌom TNW.
Ploject waters are Pick List river miles fiom RPW.

Project waters are Pick List aerial (straight) miles from TNW'
Project waters ate Pick List aerìal (straight) miles from RPW'

Project wate¡s cross or serve as state boundaries. Explain:

ldentily flow route to TNW5:

Tributary stream order, if known:

4 Note that the Instructional Guidebook contains additional inforrnation regarding swales, ditches, washes, and erosional features generally and ìn the aÌid

West.
5 Flow ¡oute can be described by identirying, e.g., tributary a, which flows through the review area, to flow into h'ibutary b, which then flows into TNW'



(b) General Tributary Characteristics (check all that apply):

Tributary is: E Natural
! erti¡clat (man-made). ExPlain:

! Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):

Average width: feet

Average depth: feet

Average side slopes: Plck List.

Primary tributary substrate composition (check all that apply):

! sitts
! cobbles
E Bedrock
n Other. Explain:

! Sands

n Gravel

! Vegetation. Typel%o covet:

! Concrete

n Muck

Explain:

the presence of litter and debris

destruction of terrestrial vegetation
the presence ofwrack line
sediment sorting
scour
multiple observed or predicted flow events

abrupt change in plant communitY

Tributary condition/stability [e. g., highly eroding, slou ghing banks]'

Presence of run/riffl e/pool complexes. Explain:
Tributary geometry: Plck List
Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Pick Llst
Estimate average number of flow events in review atea./year: Pick List

Describe flow regime:

Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:

n Dye (or other) test performed:

Tributary has (check all that apply):

n ge¿ and banks

n OfrWvu (check all indicators that apply):

! clear, natural line impressed on the bank

! changes in the character ofsoil
! shelving

! vegetation matted down, bent, or absent

! leaf litter disturbed or washed away

! sediment deposition

n water staining
! other(list):

! Discontinuous OHWM.7 Explain:

!!!
n
!!
n

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all tbat apply):

I Higtr Tide Line indicated by: E ¡5run High Water Mark indicated by:

! oil or scum line along shore objects ! survey to available datum;

! frne shell or debris deposits (foreshore) ! physical markings;

! physical markings/characteristics ! vegetation lines/changes in vegetation types.

! tidal gauges

! other(list):

(iii) Chemical Characteristics:
Characterjze tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc').

Explain:
Identify specific pollutants, if known:

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the streatn temporarily flows undeÍground, oÍ where

the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow

regime (e.g., flow over a rock orri"rop orìhrough a culvert), the agencies will look for indicators offlow above and below the break.
ttbid.



(iv) Biological Characteristics. Channel supports (check all that apply):

! Riparian corridor. Characteristics (type, average width):

! Vy'etland lÌinge. Characteristics:

! Habitat for:

! Federally Listed species. Explain findings:

! Fish/spawn areas. Explain findings:

! Other environmentally-sensitive species. Explain findings:

! Aquatic/wildlife diversity. Explain fi ndings:

Z, Characteristics of wetlands adjacent to non-TllW that flow directly or indirectly into TI\{W

(i) PhysicalCharacteristics:
tal General Wetland Characteristics:

Properties:
Wetland size: acres
Wetland type. ExPlain: .

Wetland quality. Explain: .

Project wetlands cross or serye as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Plck List. Explain:

Surface flow is: Pick List
Characteristics:

Subsu¡face flow: Pick List. Explain findings:

! Dye (or other) test Performed:

(c) Wetland Adiacenc]¡ Determination with Non-TNW:

! Directly abutting

n Not directly abutting

! Discrete wetland hydrologic connection' Explain:

! Ecological connection. ExPlain:

! Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Plck List river miles from TNW.
Project waters are PickList aerial (straight) miles lìom TNW.
Flow is from: Plck Llst.
Estimate approximate location of wetland as within the Plck List floodplain.

(ii) Chemical Characteristics:
Charactenzewetland system (e.g., water color is clear, brown, oil hlm on surface; water quality; general watershed

characteristics; etc.). ExPlain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

tr Riparian buffer. Characteristics (type, average width): .

! Vegetation type/percent cover. Explain: '
! Habitat for:

I Federally Listed species. Explain frndings:

! FislVspawn areas. Explain findings:

n Other environmentally-sensitive species. Explain hndings:

! Aquatic/wildlife diversity. Explain findings:

3. Characteristics ofall wetlands adjacent to the tributary (ifany)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



c.

For each wetland, specifu the following:

Directlv abuts? (YA,l) Size (in acres) Directlv abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itselfand the functions performed

by aîy we¡ands adjacent to the tributary to determine if they significantly affect the chemical, physical' and biological integrity

of a TIrlW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adiacent

wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TIrlW.

Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency ofthe flow

of water in the tributary and its prãximity to a TNW, and the functions performed by the tributary and all its adjacent

we¡ands. It is not appropriate tà determine significant nexus based solely on any specific threshold of distance (e.g. between a

tributary and its adjãceni wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or

outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified inthe Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¡ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

. Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and

other species, .uóh u. feeding, nesting, spawning, or rearing young for species that are present in the TNW?

. Does the tributary, in combination *itt', it. adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that

support downstream foodwebs?
. oóés the tributary, in combination with its a-djacent wetlands (if any), bave other relationships to the physical, chemical, or

biological integrity of the TNW?

Notel the above list ofconsiderations is not inclusive and other functions observed or known to occur should be documented

below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain

tn?ings of presence o, ub."n"" of significant nexus below, based on the tributary itself, then go to Section III'D: .

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RP\ü flows directly or indirectly into

rñws. Explain findings-of presence or absence of sþificant nexus below, based on the tributary in combination with all of its

adjacent wetlands, then go to Section III.D:

3. Signif¡cant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW' Explain findings of

prã."n.. or absence of si[rificant nexus belów, based on the tributary in combination with all of its adjacent wetlands, then go to

Section III.D:

4. Significant nexus fìndings for seasonal RPW..

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL

THAT ÀPPLYJ:

l. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

E tNWs: linear feet width (ft), Or, acres.

E Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TllWs.
Ú f.iUutu¡"s of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that

tributary is perennial:

E Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows

seasonally:

D.



Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).

E Other non-wetland waters: acres.

Identify type(s) of waters:

Non-RPWs8 that flow directly or indirectly into TNWs'
ij Waterbody that is not a ÑW or an RPW, but flows directly or indirectly into a TNW and it has a significant nexus with a

TNW isjurisdictional. Data supportingthis conclusion is provided at Section IILC.

Provide estimates forjurisdictional waters within the review area (check all that apply):

I Tributary vr'aters: linear feet width (ft)'
D Ottrer non-wetland waters: acres.

Identify type(s) of waters:

wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

E Wetlands dirêctly abut RPW and thus are jurisdictional as adjacent wetlands.

I Wetlands diiectly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

indicating that tributary ñ perennial in Section III.D.2, above. Provide rationale indicating that wetland is

directly abutting an RPW:

I Wetlands directly abutting an RpW where tributaries typically flow "seasonally." Provide data indicating that tributary is

seasonal in Section III.Bãnd rationale in Section IILD.2, above. Provide rationale indicating tbat wetland is directly

abutting an RPW:

Provide acreage estìmates forjurisdictional wetlands in the review area: acres.

\iletlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TllWs'

tr W;i"";: that do not directly abui an npW, but when considered in combination with the tributary to which they are adjacent

and with similarly situated ád¡acent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this

conclusion is provided at Section III.C.

Provide acÍeage estimates forjurisdictional wetlands in the review area: acres.

weflands adjacent to non-RPWs that flow directly or indirectly into Tf{ws.
tr w"ii""oi a jacent to such waters, and have whén considered ln combination with the tributary to which they are adjacent and

with similariy situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this

conclusion is provided at Section III.C.

Provide estimates forjurisdictional wetlands in the review area: acres'

Impoundments o

Asã general rule, urisdictional tributaryremainsjurisdictional.

tr Demonstrate created from "waters of the U.S.," or

I Demonstrate that water meets the criteria for one ofthe categories presented above (1-6), or

tr Demonstrate that water is isolated with a nexus to commerce (see E below)'

E. ISOLATED TINTERSTATE OR INTRA-STATE] WATERS,INCLUDING ISOLATED WETLANDS, THE USE'

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE' INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):IO

E which are or could be used by interstate or foreign travelers for recreational or other purposes.

E f¡om which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

E which are or could be used for industrial purposes by industries in interstate commerce.

I Interstate isolated waters. Explain:

fl Ottrer factors. Explain:

sSee Footnote # 3.
e To complete the analysis refer to the key in section III.D.6 of the Instructional Guidebook.
to prio. ti"..".ting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for

review consistent with the procõss desciibed in the Corps IEPÃ Memorøndum Regarding CÚl/A Act Jurisdiction Following Rapanos'

3.

4.

5.

6.

n



Identify rryater body and summarize rationale supporting determination:

Provide estimates forjurisdictional waters in the review area (check all that apply):

I Tributary waters: linear feet width (ft).

fl Other non-wetland waters: acres'

Identifu type(s) of waters: impoundments'

D wetlands: acres.

F. NON-JURISDICTIONAÍ, WATERS, TNCLUDING WETLA.NDS (CHECK ALL THAT APPLÐ:

tr rip"t*tial wetlands *".. urr"rr.á within the review area, these areas did not meet the criteria in the 1987 Colps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements'

E Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce'

- - prior to the Jan 2001 Supreme Court decision in"SWANCC," the review area would have been regulated based solely on the

"Migratory Bird Rule" (MBR).

tr Waters dã not meet the "sigrifìcant Nexus" standard, where such a finding is required for jurisdiction' Explain:

tr Other: (explain, ifnot coveied above): Isolated wetland 24 has no connection to waters ofthe U.S..

provide acreageestimates for non-jurisdictional waters in the ¡eview area, where the sole potential basis ofjurisdiction is the MBR

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional

judgment (check all that aPPly);

l] - 
Non-wetland waters (i.e., rivers, streams): linear feet width (ft)'

tr Lakes/ponds: acres.

tr Other non-wetland waters: acres' List type ofaquatic resource:

E Wetlands: acres.

provide aqeageestimates for non-jurisdictional waters in the review areathat do not meet the "sigrificant Nexus" standard, where such

a finding is required forjurisdiction (check all that apply):

E Non-wetland waters (i.e., rivers, streams): linear feet,

tr Lakes/ponds: acres.

tr Other non-wetland waters:

tr Wetlands: 0.06 acres.

SE,CTION IV: DATA SOURCES.

acres. List type ofaquatic resource:

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked

and requested, appropriately reference sources below):

X Vtãps, plansjptôts or ptat submitted by or on behalf of the applicant/consultant: Location, JWOUS .

tr Data sheets prepared/submitted by or on behalf of the applicant/consultant.

! Offrce concurs with data sheets/delineation report'

E Office does not concur with data sheets/delineation report.

Data sheets prepared by the CorPs:

Corps navigable waters' study:

U.S. Geological Suwey Hydrologic Atlas:

n uscs NHD data.

! usCS 8 and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: Harman 1:24'000'

USDA Natural Resources Conservation Service Soil Survey' Citation:

National wetlands inventory map(s). Cite name:

State/l-ocal wetland inventory map(s):
FEMA./FIRM maps:
1O0-year Floodplain Elevation is: (National Geodectic vertical Datum of 1929)

Photographs: ! Aerial (Name & Date):" ' 
or X Other (Ñame & Datej: Sire photos from field visit taken April 9, and23,2009, January 18 and April 9,2012.

Previous determination(s). File no. and date ofresponse letter:

Applicable/supporting case law:
Applicable/supporting scientifi c literature:
Other information (please specify) :

B. ADDITIONAL COMMENTS TO SUPPORT JD: The coordinates of isolated wetland 25 are 37.2666,82.2105. The Russell Fork

River, is located at approximately,37.2427,82.320l,approximately 10 river miles downstream near the town of Haysi'

width (ft).

tr
tr
tr

tr
tr
tr
tr
E]
tr
E

tr
tr
E
E
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